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Television Broadcasting 
Federal Communications Commission 

Wages 
Employment Standards Administration, Wage and Hour 
Division 


THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT 


Any person who uses the Federal Register and 
Code of Federal Regulations. 


The Office of the Federal Register. 


Free public briefings (approximately 2 1/2 hours) 

to present: 

1. The regulatory process, with a focus on the 
Federal Register system and the public's role 
in the development of regulations. 

. The relationship between the Federal Register 
and Code of Federal Regulations. 

. The important elements of typical Federal 
Register documents. © 

. An introduction to the finding aids of the 
FR/CFR system. 


To provide the public with access to information 
necessary to research Federal agency regulations 
which directly affect them. There will be no 
discussion of specific agency regulations. 


PHILADELPHIA, PA 


WHEN: Dec. 17;-at 1 pm. 


Dec. 18; at 9 am. (identical session) 


Room 3306/10, 

William J. Green, Jr., Federal Building, 
600 Arch Street, Philadelphia, PA. 
RESERVATIONS: Laura Lewis, 

Philadelphia Federal Information Center. 
215-597-1709 


WHERE: 


WASHINGTON, DC 


January 17; at 9 am. 

Office of the Federal Register, 

First Floor Conference Room, 

1100 L Street NW., Washington, DC. 
RESERVATIONS: Howard Landon 202-523-5227 
Melanie Williams 202-523-5229 (TDD) 


WHERE: 


NOTE: There will be a sign language interpreter for hearing 
impaired persons at the Washington, DC briefing. 
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Title 3— 
The President 


Presidential Documents 


Proclamation 5414 of November 26, 1985 


National Mark Twain Day, 1985 


By the President of the United States of America 


A Proclamation 


Like the comet that startled the night sky at his birth and returned as a bright 
chariot to “carry him home” 75 years later, the literary achievements of Mark 
Twain can truly be called an “astronomical” phenomenon. 


Born Samuel Langhorne Clemens, November 30, 1835, in Florida, Missouri, he 
enjoyed an idyllic boyhood in Hannibal, Missouri. There by the banks of the 
mighty Mississippi, he came to know and love the common people of America. 
Their crotchets and kindnesses; their exasperating foibles; their endearing 
loyalties; their dreams and hopes were printed indelibly in his memory. 
Annealed through time and art, those recollections would be transformed by 
his genius into immortal characters in masterworks that not only won great 
popularity in his day but have also stood the test of time. 


Today, as we commemorate the 150th anniversary of Mark Twain’ s birth— 
and as Halley’s Comet again brightens the skies of our planet—the wit, the 
wisdom, and the inimitable style of Mark Twain continue to delight and 
instruct young and old—in more than 50 languages. 


It is a measure of the richness of Twain's genius and the complexity of his 
character that debates still go on as to whether he was primarily a humorist, a 
novelist, a charming spinner of provincial yarns, a cynic, or a sentimentalist. 
The truth is he was all of these—and more. 


He was American to the core and he was also a sophisticated world traveller. 
He evoked the concrete details of his own time and place as no one else could, 
and he was also deeply versed in history. 


He relished the innocent joys of childhood and the storybook adventures of 
his young manhood. He knew the fulfillment of a happy marriage and the 
heady wine of wealth and adulation. The dons of Yale and Oxford honored 
him with exalted degrees, and when he died the common people wept. 


Twain also knew the shattering humiliation of betrayal and bankruptcy. He 
endured the soul-searing desolation of bereavement, and in the depths of his 
grief he could sometimes rail like the proverbial village atheist. But he could 
also write of the saintly Joan of Arc with the awe and ardor of a hagiographer. 
In many ways Twain remains a riddle. He still awaits a definitive biography. 
He would probably have been amused at all the fuss that has been made over 
him and chuckle at some of the theories the critics have spun about him and 
his works. Self-deprecation was the hallmark of his humor; he loved to 
puncture pomposity—even his own. 


New York, Connecticut, California, and Hawaii are only some of the States 
that can claim to have shaped his life, but Hannibal, Missouri, where he grew 
up, will always have a prior claim. And so it is especially fitting that while all 


_ Americans celebrate this anniversary, Hannibal—which maintains his boy- . 


hood home as a museum—has been the scene of special events starting in 


‘May and culminating on November 30, the 150th anniversary of his birth. 
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[FR Doc. .85~28940 
Filed 12-3-85; 11:04 am] ~ 
Billing code 3195-01-M 


The Congress, by House Joint Resolution 259, has designated November 30, 
1985, as “National Mark Twain Day” and authorized and requested the 
President to issue a proclamation in observance of this event. 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America, do hereby proclaim November 30, 1985, as :National Mark Twain 
‘Day. I call upon the people of the United States to observe such day with 
appropriate ceremonies and activities. 


IN WITNESS WHEREOF, Ihave ‘hereunto set my hand this ‘twenty-sixth day 
of November, in the year of our Lord nineteen hundred and eighty-five, and of 
the Independence of the United States of America the two hundred and tenth. 


Ra 





Rules and Regulations 


This section of the FEDERAL REGISTER | 
, 


contains regulatory 
ficabilit 


Federal Grain inspection Service 
7 CFR Part 800 


Official inspection and Ciass X or 

Class Y Weighing Requirements and 
“Inspection Methods and Procedures 

AGENCY: Federal Grain Inspection 

Service, USDA. 

ACTION: Final rule. 


summany: The Federal Grain Inspection 


Service {FGIS or Service) is finalizing its 
proposed rule concerning Official 
Inspection and Class X or Class Y 
Weighing Requirements and Inspection 
Methods and Procedures published in 
the Federal Register February 25, 1985. 
The provision for contracting with 
individuals for obtaining official 
samples for reinspection or appeal 
inspection services is deleted. 
Miscellaneous revisions reorganize, 


condense, and simplify certain language. 


This final rule also establishes 
provisions for providing applicants two 
options for certificating infested grain in 
railcars or trucks with permanently 
enclosed tops. These changes clarify 
and simplify the regulations, conform 
certain provisions to present trading 
practices, and facilitate the use of the 
regulations. 

EFFECTIVE DATE: January 3, 1986. 

FOR FURTHER INFORMATION CONTACT: 
Lewis Lebakken, Jr., Information 
Resources Management Branch, RM, 
USDA, FGIS, Room 0667 South Building, 
1400 Independence Avenue, SW., 
Washington DC 20250, telephone (202) 
382-1738. : 
SUPPLEMENTARY INFORMATION: 


Executive Order 12291 


This final rule has been issued in 
conformance with Executive Order 
12291 and Departmental Regulation 


1512-1. This action has been classified 
as nonmajor because it does not meet 
the criteria for a major regulation 
established in the Order. 
Regulatory Flexibility Act Certification 
Dr. Kenneth A. Gilles, Administrator, 
FGIS, has determined that this final rule 
will not have a significant economic 
impact on a substantial number of small 
entities as defined in the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.) 
because most users of the official 
inspection and weighing services and 
those entities that perform these 
services do not meet the requirements 
for small entities. 


Information Collection and 
Recordkeeping Requirements 

In compliance with the Office of 
Management and Budget (OMB) 
regulations (5 CFR Part 1320) which 
implements the Paperwork Reduction 
Act of 1980 (Pub. L. 96-511) and section 
3504(h) of the Act, the information 
collection and recordkeeping 
requirements contained in the final rule 
have been approved by OMB. 


Final Action 


The review of the regulations 
concerning Official Inspection and Class 
X and Class Y Weighing Requirements 
(7 CFR 800.15-.19) and Inspection 
Methods and Procedures (7 CFR 800.80- 
.88) included a determination of 
continued need for and consequences of 
the regulations. The objective of the 
review was to ensure that the 
regulations are serving their intended 
purpose, the language is clear, and the 
regulations are consistent with FGIS 
policy and authority. FGIS has 
determined that, in general, these 
regulations are serving their intended 
purpose, are consistent with FGIS policy 
and authority, and should remain in 
effect. In the February 25, 1985, Federal 
Register (50 FR 7598), FGIS proposed 
that §§ 800.15-800.19 and §§ 800.80- 
800.88 be revised by: 

1. Clarifying, condensing, and 
removing unnecessary language. 

2. Redesignating §§ 800.17-800.19 as 
§ § 800.16, 800.17, and 800.18, and 
removing § 800.19 for clarity. 

3. Incorporating provisions for 
applying additives for the purpose of 
controlling insects, suppressing dust, 
identifying grain, and any other purpose 
deemed necessary by the Administrator 
in § 800.80{e). On November 26, 1984, a 
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proposal was published in the Federal 
Register (49 FR 46414) to establish 
provisions for applying additives to 
grain prior to inbound weighing and 
after outbound weighing. That proposal 
indicated that if the November 26, 1984, 
proposal was adopted, corresponding 
provisions would be incorporated into 
§ 800.80(e). Since that has not occurred, 
corresponding changes to § 800.80{e) are 
not being implemented in this final 


- . actions as proposed. 


4. Removing the provision in 
§ 800.81({a)(3){i) for a licensed contract 
sampler to obtain an official sample for 
reinspection or appeal inspection 
services. 

5. Providing in §§ 800.84(b)(3) and 
800.85(e) two options for applicants for 
inspection service when grain in railcars 
or trucks with permanently enclosed 
tops is determined to be infested. The 
proposed revision to § 800.84{b)(3) and 
§ 800.85(e) would incorporate the 
present fumigation procedures-into these 
sections of the regulations to facilitate 
their use. 

6. Removing the definitions for door- 
probe sample in § 800.84(f)(4){i) and 
shallow-probe sample in 
§ 800.84(f}(4){ii). Deleting these 
definitions would result in the current 
§ 800.84(f}(5), Restrictions, being 
redesignated as § 800.84(f)(4); 

§ 800.84{f}(5) would be removed. 
Comments on the February 25, 1985, 
proposal were to be submitted by April 
26, 1985. A total of five comments were 

received on the proposed changes. 

Two commenters agreed with all the 
proposed changes. The other three 
commenters agreed with the proposed 
changes but offered three specific 
recommendations for consideration. 

All the comments supported including 
provisions for fumigation of railcars and 
trucks in §§ 800.84{b}(3) and 800.85(e). 
Two commenters pointed out that the 
language in the proposed regulation was 
not clear. FGIS agrees with these 
comments and clarified the language in 
§§ 800.84(b)(3) and 800.85(e) to include 
specific references to railcars and 
trucks. 

Three comments questioned the use of 
the term infested to describe the special 
grade Weevily in §§ 800.84(b)(3) and 
800.85(e). The commenters felt the 
change in terminology could be 
misunderstood and cause confusion in 
the grain market. FGIS reviewed these 
comments and concluded that the 
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proposed terminology be finalized as 
proposed. 

FGIS is in the process of revising the 
Official U.S. Standards for Grain to 
include a change in terminology from 
weevily to infested. On January 27, 1984, 
FGIS published a proposal in the 
Federal Register (49 FR 3485) for 
sunflower seed. On December 20, 1984, 
another proposal was published (49 FR 
49474) covering changes to the soybean 
standards. Each proposal changed the 
terminology from weevily to infested 
and solicited comments. No comments 
were received on either proposal 
opposing the change in terminology. On 
June 1, 1984, and May 1, 1985, final rules 
were published for sunflower seed and 
soybeans, respectively. These final rules 
replaced the term weevily with infested. 
Official certificates are currently being 
issued with the term infested without 
apparent confusion. Accordingly, FGIS 
finds no need for changing the proposed 
wording in the February 25, 1985, 
proposal. 

Two commenters recommended the 
provisions in § 800.84(e) be restricted to 
land carriers only. The provisions in this 
section cover bulk grain offered for 
inspection at rest in a carrier. 

When bulk grain is offered for 
inspection while at rest in a carrier, the 
grain is sampled with an approved 
probe. In some instances, the bottom of 
the carriers cannot be sampled. In these 
instances, a statement is included on the 
official certificate indicating the depth 
probed. The two commenters do not 
want barges sampled with a probe 
because the bottom, in most cases, 
cannot be sampled. If these provisions 
were so restricted, there would be no 
means by which a probe sample of grain 
in a barge at rest could be taken. 
Further, other methods of sampling 
would not be available, with the 
exception of online sampling methods. 
The issue of allowing only diverter-type 
mechanical sampling for barges was the 
subject of a previous rulemaking which 
appeared in the December 1, 1982, issue 
of the Federal Register (47 FR 54056). 
After evaluating information provided 
by grain merchandising companies, 
elevator operators, and the FGIS 
Advisory Committee, it was determined 
at that time that a provision allowing for 
probe sampling of barges at rest was 
necessary to facilitate the orderly 
marketing of grain. FGIS does not have 
any information that would indicate that 
the present provision does not 
accomplish its original purpose. 
Accordingly, FGIS finds that a provision 
allowing for probe sampling of grain at 
rest in a barge is necessary and is 
adopting § 800.84(e) as proposed. 


In addition to the changes made in 
this final action from those which were 
proposed, miscellaneous nonsubstantive 
changes are made for clarity. 


List of Subjects in 7 CFR Part 800 


Administrative practices and 
procedures, Grain, Export. 

Accordingly, 7 CFR Part 800 of the 
regulations is amended as follows: 


PART 800—GENERAL REGULATIONS 


1. The authority citation for Part 800 
continues to read as follows: 


Authority: (Pub. L. 94-582, 90 Stat. 2867, as 
amended, (7 U.S.C. 71 et seq.) 


Official Inspection and Class X or Class 
Y Weighing Requirements 


2. Section 800.15 is revised as follows: 


§ 800.15 Services. 


(a) General. These regulations 
implement requirements for a national 
inspection and weighing system. This 
system promotes the uniform and 
accurate application of the official grain 
standards and provides inspection and 
weighing services required by the Act 
and as requested by applicants for 
official services. The types and kinds of 
services available under the Act and 
regulations can be obtained at all 
specified service points in the United 
States and on U.S. grain in Canadian 
ports. 

(b) Responsibilities for complying 
with official inspection and weighing 
requirements. (1) Export grain. 
Exporters are responsible for complying 
with all inspection, Class X weighing, 
and other certification provisions and 
requirements of section 5({a)(1) of the 
Act and the regulations applicable to 
export grain. 

(2) Intercompany barges. Operators of 
export elevators at export port locations 
are responsible for complying with Class 
X weighing requirements and 
regulations covering intercompany grain 
shipments received by barge. 

(3) Grain in marked containers. When 
grain is in a container that bears an 
official grade designation or mark, the 
person who places the designation or 
mark on the container or the person who 
places the grain in a container that 
bears the designation or mark shall be 
responsible for determining that the 
grain has been inspected or weighed by 
official personnel and qualifies for the 
official grade designation or mark. 

(4) Grain for which representations 
have been made.-Any person who 
makes a representation that (i) grain has’ 
been officially inspected or weighed; or 
(ii) grain has been officially inspected or 
weighed and found to be of a particular 


kind, class, quality, condition, or weight; 
or (iii) particular facts have been 
established with respect to the grain by 
official inspection or weighing, shall be 
responsible for determining that the 
representation is true and is not in 


_ Violation of the Act and regulations. 


3. Section 800.17 is redesignated as 
§ 800.16 and revised to read as follows: 


§ 800.16 Certification requirements for 
export grain. 

(a) General. Official Export Grain 
Inspection and Weight Certificates, 
Official Export Grain Inspection 
Certificates, and Official Export Grain 
Weight Certificates for bulk or sacked 
grain shall be issued according to 
§ 800.162 for export grain loaded by an 
export elevator. Only these types of . 
export certificates showing the official 
grade and/or the Class X weight of the 
grain shall be considered to be in 
compliance with the inspection and/or 
weighing requirements under the Act for 
export grain. 

(b) Promptly furnished. Export 
certificates shall be considered promptly 
furnished if they are forwarded by the 
shipper or the shipper'’s agent to the 
consignee not later than 10 business 
days after issuance. 

4. Section 800.18 is redesignated as 
§ 800.17 and revised to read as follows: 


§ 800.17 Special inspection and weighing 
requirements for sacked export grain. 

(a) General. Subject to the provisions 
of § 800.18, sacked export grain shall be 
(1) officially inspected on the basis of 
official samples obtained with an 
approved sampling device and operated 
in accordance with instructions, (2) 
Class X weighed or checkweighed, and 
(3) officially checkloaded by official 
personne! at the time the grain is loaded 
aboard the export carrier, in accordance 
with the provisions of paragraphs (b) 
and (c) of this section. 

(b) Services at time of loading. When 
official sampling, official inspection, 
Class X weighing or checkweighing, and 
checkloading of sacked export grain 
loaded aboard an export carrier is 
performed at one location and time, 
official export inspection and weight 
certificate(s) which identify the export 
carrier shall be issued. 

(c) Services prior to loading. When 
official sampling, official inspection, and 
Class X weighing or checkweighing of 
sacked export grain is performed prior 
to the date of loading aboard an export 
carrier, official “OUT” certificates shall 
be issued. An examination by official 
personnel for condition and 
checkloading of the grain shall be made 
as the grain is loaded aboard the export 
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carrier. If the examination for condition 
and the checkloading shows that the 
identity or quantity of the grain has not 
changed or the condition of the grain 
has not changed beyond expected © 
variations prescribed in the instruction, 
official export inspection and weight 
certificates shall be issued on the basis 
of the official “OUT” certificates and the 
checkloading. If the identity, quantity, or 
the condition has changed, official 
export inspection and weight certificates 


shall be issued on the basis of the most — 


representative samples, including weight 
samples, obtained at the time the grain 
is loaded aboard the export carrier. 

5. Section 800.19 is redesignated as 
§ 800.18 and revised to read as follows: 


§ 860.18 Waivers of the official Inspection 
and Class X weighing requirements. 

(a) General. Wavers from the official 
inspection and Class X weighing 
requirements for export grain under 
section 5 of the Act shall be provided in 
accordance with this section and the 
Act. 

(b) Waivers. (1) 15,000 metric-ton 
waiver. Official inspection and Class X 
weighing requirements apply only to 
exporters and individual elevator 
operators who (i) exported 15,000 metric 
tons or more of grain during the 
preceding calendar year, or (ii) have 
exported 15,000 metric tons-or more of 
grain during the current calendar year. 
Exporters and elevator operators who 
are granted a waiver by reason of this 
paragraph shall, as a condition of the 
waiver, keep such accounts, records, 
and memorandum to fully and correctly 
disclose all transactions concerning lots 
of all export grain shipments. In 
addition, the exporters or elevator 
operators shall notify the Service in 
writing of the intention to export grain 
under this waiver. In the case of lots 
waived under this provision, if such lots 
are required by contract to be inspected 
or weighed, or if the lots are represented 
by official inspection or weight — 
certificates, then such certificates shall 
meet the requirements of section 5 of the 
Act. 

(2) Grain exported for seeding 
purposes. Official inspection and Class 
X weighing requirements do not apply to 
grain exported for seeding purposes, 
provided that (i) the grain is (A) sold or 
consigned for sale and invoiced as seed; 
and (B) identified as seed for seeding 
purposes on the Shipper's Export 
Declaration; and (ii) records pertaining 
to these shipments are made available, 
upon request by the Service, for review 
or copying purposes. . 

(3) Grain shipped in bond. Official 
inspection and weighing requirements 
do not apply to grain that is shipped 


from a foreign country to a foreign 
country through the United States in 
bond in accordance with applicable 
regulations of the United States Customs 
Service (19 CFR Part 18). 

(4) Grain exported by rail or truck to 
Canada or Mexico. Inspection and 
weighing requirements do not apply to 
grain exported by rail or truck from the 
United States to Canada or Mexico. 

(5) Grain not sold by grade. Official 
inspection requirements may be waived 
by the Service on a shipment-by- 
shipment basis for export grain not sold, 
offered for sale, or consigned for sale by 
official grade if (i) the contract and any 
amendments clearly show that the buyer 
and seller mutually agree to ship the 
grain without official inspection and (ii) 
a copy of the contract and any 
amendments is furnished in advance of 
loading, along with a completed 
application on a form prescribed by the 
Service. 

(6) Service not available. Upon 
request, any required official inspection 
or Class X weighing of grain may be 
waived on a shipment-by-shipment 
basis if (i) official personnel are not and 
will not be available within a 24-hour 
period to perform needed inspection or 
weighing services and (ii) both the buyer 
and seller of the grain are made aware 
that the grain has not been officially 
inspected or Class X weighed. 

(7) Emergency waiver. Upon request, 
the requirements for official inspection 
or Class X weighing may be waived 
whenever the Service determines (i) that 
an emergency exists that precludes 
official inspection or Class X weighing 
and (ii) that granting an emergency 
waiver will not impair the objectives of 
the Act. To qualify for an emergency 
waiver, the exporter or elevator | 
operator shall make timely application 
and comply with all conditions which 
may be required by the Service. 
(Approved by the Office of Management and 
Budget under control number 0580-0011) 


Inspection Methods and Procedures 
6. Section 800.80 is revised as follows: 


§ 800.80 Methods and order of performing 
official inspection services. 

(a) Methods. (1) General. All official 
inspection services shall be performed 
in accordance with methods and 
procedures prescribed in the regulations 
and the instructions. 

(2) Lot inspection services. A lot 
inspection service shall be based on a 
representative sampling and 
examination of the grain in the entire 
lot, except as provided in § 800.85, and 
an accurate analysis of the grain in the 
sample. 


(3) Stowage examination service. A 
stowage examination service shall be 
based on a thorough and accurate 
examination of the carrier or container 
into which grain will be loaded. 

(4) Submitted sample inspection 
service. A submitted sample inspection 
service shall be based on a submitted 
sample of sufficient size to enable 
official personnel to perform a complete 
analysis for grade. If a complete 
analysis for grade cannot be performed 
because of an inadequate sample size or 
other conditions, the request for service 
shall be dismissed or a factor only 
inspection may be performed upon 
request. 

(5) Reinspection and appeal 
inspection service. A reinspection, 
appeal inspection, or Board appeal 
inspection service shall be based on an 
independent review of official grade 
information, official factor information, 
or other information consistent with the 
scope of the original inspection. 

(b) Order of service. Official 
inspection services shall be performed, 
to the extent practicable, in the order in 
which they are received. Priority shall 
be given to inspections required for 
export grain. Priority may be given to 
other kinds of inspection services under 
the Act with the specific approval of the 
Service. 

(c) Recording receipt of documents. 
Each document submitted by or on 
behalf of an applicant for inspection 
services shall be promptly stamped or 
similarly marked by official personnel to 
show the date of receipt. 

(d) Conflicts of interest. No official 
personnel shall perform or participate in 
performing an official inspection service 
on grain or on a carrier or container in 
which they have a direct or indirect 
financial interest. 

7. Section 800.81 is revised as follows: 


§ 800.81 Sample requirements; General. 

(a) Samples for official sample-lot 
inspection service. (1) Original official 
sampie-lot inspection service. For 
original sample-lot inspection purposes, 
an official sample shall be (i) obtained 
by official personnel; (ii) representative 
of the grain in the lot; (iii) protected from 
manipulation, substitution, and improper 
or careless handling; and (iv) obtained 
within the prescribed geographical 
boundaries of the agency or field office 
performing the service. 

(2) Official sampl/e-lot reinspection 
and appeal inspection service. For an 
official sample-lot reinspection service 
or an official appeal sample-lot 
inspection service, the sample{s) on 
which the reinspection or appeal is 
determined shail (i) be obtained by 
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official personnel and (ii) otherwise 
meet the requirements of paragraph 
(a)(1) of this section. If the reinspection 
or appeal inspection is determined on 
the basis of official file sample(s), the 
samples shall meet the requirements of 
§ 800.82(d). 

(3) New sample. Upon request and if 
practicable, a new sample shall be 
obtained and examined as a part of a 
reinspection or appeal inspection. The 
provision for a new sample shall not 
apply if obtaining the new sample — 
involves a change in method of 
sampling. 

(b) Representative sample. A sample 
shall not be considered representative 
unless it (1) has been obtained by 
official personnel, (2) is of the size 

’ prescribed in the instructions, and (3) 
has been obtained, handled, and 
submitted in accordance with the 
instructions. A sample which fails to 
meet the requirements of this paragraph 
may, upon request of the applicant, be 
inspected as a submitted sample. 

(c) Protecting samples. Official 
personne! shall protect official samples, 
warehouseman’s samples, and 
submitted samples from manipulation, 
substitution, or improper and careless 
handling which may deprive the 
samples of their representativeness or 
which may change the physical or 
chemical properties of the grain, as 
appropriate, from the time of sampling 
or receipt until the inspection services 
are completed and the file samples have 
been discarded. 

(d) Restriction on sampling. Official 
personnel shall not perform an original 
inspection or a reinspection service on 
an official sample or a warehouseman’s 
sample unless the grain from which the 
sample was obtained was located 
within the area of responsibility 
assigned to the agency or field office at 
the time of sampling. Upon request, the 
Administrator may grant an exception to 
this rule on a case-by-case basis. 

(e) Disposition of samples. (1) Excess 
grain. Any grain in excess of the 
quantity specified in the instructions for 
the requested service, the file samples, 
and samples requested by interested 
persons shall be returned to the lot from 
which the grain was obtained or to the 
owner of the lot or the owner's order. 

(2) Inspection samples. Inspection 
samples, after they have served their 
intended purpose, shall be disposed of 
as follows: 

(i) Samples which contain toxic 
substances or materials shall be kept 
out of food and feed channels, and 

(ii) Official personnel shall dispose of 
samples obtained or submitted to them 
according to procedures established by 
the Service. Complete and accurate 


records of disposition shall be 
maintained. 
(Approved by the Office of Management and 
Budget under control number 0580-0011). 

8. Section 800.82 is revised as follows: 


§ 800.82 Sampling provisions by level of 
service. 


(a) Original inspection service. (1) 
Official sample-lot inspection service. 
Each original inspection service shall be 
performed on the basis of one or more 
official samples obtained by official 
personnel from grain in the lot and 
forwarded to the-appropriate agency or 
field office. 

(2) Warehouseman’s sample-lot 
inspection. Each original 
warehouseman’s sample-lot inspection 
service shall be performed on the basis 
of samples obtained by a licensed 
warehouseman and sent to the 
appropriate agency or field office in 
whose circuit the warehouse is located. 

(3) Submitted sample service. Each 
original submitted sample inspection 
service shall be performed on the basis 
of the sample as submitted. 

(b) Reirspection, and appeal 
inspection services. (1) Official sample- 
lot inspection service. Each of these 
inspection services shall be performed 
on the basis of official samples as 
available, including file samples, at the 
time the service is requested. In 
performing these services, a sample 
obtained with an approved diverter-type 
mechanical sampler or with a pelican 
sampler generally shall be used with 
respect to quality factors and official 
criteria, and a sample obtained with a 
probe at the time of the reinspection or 
appeal, generally, shall be used with 
respect to heating, musty, sour, insect 
infestation, and other condition and 
odor factors. In instances where original 
inspection results are based on samples 
obtained by probe, the decision as to 
whether file samples or new samples 
obtained by probe are to be used shall 
be made by the official personnel 
performing the service. 

(2) Warehouseman’s sample-lot 
inspection service. Each reinspection 
service and appeal inspection service on 
a warehouseman’s sample shall be 
performed on an analysis of the official 
file sample. 

(3) Submitted sample service. Each 
reinspection service and appeal 
inspection service on a submitted 
sample shall be performed on an 
analysis of the official file sample. 

(c) Board appeal inspection services. 
Board appeal inspection services shall 
be performed on an analysis of the 
official file sample. 

(d) Use of file samples. (1) 
Requirements for use. A file sample that 


is retained by official personnel in 
accordance with the procedures 
prescribed in the instructions may be 
considered representative for a 
reinspection service, appeal inspection 
service, and a Board appeal inspection 
service if (i) the file sample has 
remained at all times in the custody and 
control of the official personnel that 
performed the inspection service in 
question; and (ii) the official personnel 
who performed the original inspection 
service and those who are to perform 
the reinspection, the appeal inspection, 
or the Board appeal inspection service 
determine that the samples were 
representative at the time the original 
inspection service was performed and 
that the quality or condition of the grain 
in the samples has not changed. 

(2) Certificate statement. When the 
results of a reinspection, appeal 
inspection, or Board appeal inspection 
service are based on an official file 
sample, the certificate for the 
reinspection service, the appeal 
inspection service, and the Board appeal 
inspection service shall show a 
statement, as specified in the 
instructions, indicating that the results 
are based on the official file sample. 

9. Section 800.83 is revised to read as 
follows: 


§ 800.83 Sampling provisions by kind of 
movement. 


(a) Export cargo movements. (1) Bulk 
grain. Except as may be approved by 
the Administrator on a shipment-by- 
shipment basis in an emergency, each 
inspection for official grade, official 
factor, or official criteria on an export 
cargo shipment of bulk grain shall be 
performed on official samples obtained 
from the grain (i) as the grain is being 
loaded aboard the final carrier; (ii) after 
the final elevation of the grain prior to 
loading and as near to the final loading 
spout as is physically practicable 
(except as approved by the 
Administrator when representative 
samples can be obtained before the 
grain reaches the final loading spout); 
and (iii) by means of a diverter-type 
mechanical sampler approved by the 
Service and operated in accordance 
with instructions. If an approved 
diverter-type mechanical sampler is not 
properly installed at an elevator or 
facility as required, each certificate 
issued at that elevator or facility for an 
export cargo shipment of bulk grain 
shall show a statement indicating the 
type of approved sampling method used, 
as prescribed in the instructions. 

(2) Sacked grain. Each inspection for 
official grade, official factor, or official 
criteria on an export cargo shipment of 
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sacked grain shall be performed on 
official samples obtained from the grain 
by any sampling method approved by 
the Service and operated in accordance 
with instructions. 

(b) Other movements. Each inspection 
for official grade, official factor, or 
official criteria on a domestic cargo 
movement (“In,” “Out,” or en route 
barge movement), a movement in a land 
carrier (any movement in a railcar, truck 
trailer, truck/trailer combination, or 
container), or a “LOCAL” movement of 
bulk or sacked grain shall be performed 
on official samples obtained from the 
grain by any sampling method approved 
by the Service and operated in 
accordance with the instructions. 

10. Section 800.84 is revised to read as 
follows: 


§ 800.84 Inspection of grain in land 
— containers, and barges in single 

(a) General. The reinspection of bulk 
or sacked grain loaded or unloaded from 
any carrier or container, except shiplot 
grain, shall be conducted in accordance 
with the provisions in this section and 
procedures prescribed in the 
instructions. 

(b) Single and multiple grade 
procedure. (1) Single grade. When grain 
in a carrier or container is offered for 
inspection as one lot and the grain is 
found to be uniform in condition, the 
grain shall be sampled, 
inspected, graded, and certificated as 
one lot. For the purpose of this 
paragraph, condition only includes the 
factors heating, musty, or sour. 

(2) Multiple grade. When grain in a 
carrier or container is offered for 
inspection as one lot and the grain is 
found to be not uniform in condition 
because portions of the grain are 
heating, musty, or sour, the grain in each 
portion will be sampled, inspected, and 
graded separately; but the results shall 
be shown on one certificate. The 
certificate shall show the approximate 
quantity or weight of each portion, the 
location of each portion in the carrier or 
container, and the grade of the grain in 
each portion. 

(3) Infested. If any portion of grain in 
a lot is found to be infested, according to 
applicable provisions of the Official U.S. 
Standards for Grain, the entire lot shall 
be considered infested. When grain in 
railcars or trucks with permanently 
enclosed tops is considered infested, the 
applicant for inspection shall be 
promptly notified and given the option 
of (i) receiving a grade certificate with a 
special grade designation indicating that 
the entire lot is infested or (ii) 
fumigating the grain in the lot in 
accordance with instructions and 


receiving a grade certificate without the 
special grade designation. 

(c) One certificate per carrier; 
exceptions. Except as provided in this 
paragraph, one official certificate shall 
be issued for the inspection of the grain 
in each truck, trailer, truck/trailer(s) 
combination, railcar, barge, or similarly 
sized carrier. The requirements of this 
paragraph are not applicable to (1) grain 
inspected in a combined lot under 
§ 800.85 or (2) grain inspected under 
paragraph (d) of this section. 

(d) Bulkhead Jots. If grain in a carrier 
is offered for official inspection as two 
or more lots and the lots are separated 
by bulkheads or other partitions, the 
grain in each lot shall be sampled, . 
inspected, and graded separately in 
accordance with paragraphs (a) and (b) 
of this section. An official certificate 
shall be issued for each lot inspected. 
Each certificate shall show the term 
“Bulkhead Lot,” the approximate 
quantity or weight of the grain in the lot, 
the location of the lot in the carrier, and 
the grade of the grain in the lot. 

(e) Bottom not sampled. If bulk grain 
offered for official inspection is at rest in 
a carrier or container and is fully 
accessible for sampling in an approved 
manner, except that the bottom of the 
carrier or container cannot be reached 
with each probe, the grain shall be 
sampled as thoroughly as possible with 
an approved probe. The grain in the 
resulting samples shall be inspected, 
graded, and certificated, except that 
each certificate shall show a statement, 
as specified in the instructions, 
indicating the depth probed. Any 
inspection which is based on a sample 
that does not represent the entire carrier 
or container does not meet the 
mandatory inspection requirements of 
section 5(a)(1) of the Act. 

(f) Partial inspection—heavily loaded. 
(1) General. When an “In” movement of 
bulk grain is offered for inspection at 
rest in a carrier or container and is 
loaded in such a manner that it is 
possible to secure only door-probe or 
shallow-probe samples, the container 
shall be considered to be ‘heavily 
loaded,” and the request for inspection 
either shall be dismissed or a partial 
inspection shall. ba.made. If the request 
is for the inspection of an “Out” 
movement of grain, the request shall be 
dismissed on the grounds that the grain 
is not accessible for a correct “Out” 
inspection. 

(2) Certification procedure. If a partial 
inspection is made, the grain will be 
sampled as thoroughly as possible with 
an approved probe and inspected, 
graded, and a “partial inspection— 
heavily loaded” certificate issued. The 
certificate shall show the words “Partial 


inspection—heavily loaded” in the 
space provided for remarks. The type of 
samples that were obtained shall be 
described in terms of “door probe” or 
“shallow probe.” 

(3) Reinspection and appeal 
inspection procedure. A request for a 
reinspection or an appeal inspection 
service on grain in a carrier or container 
that is certificated as “partial 
inspection—heavily loaded” shall be 
dismissed in accordance with 
§ 800.48(a)(4). 

(4) Restriction. No “partial 
inspection—heavily loaded” certificate 
shall be issued for sacked grain or any 
inspection other than the inspections 
described in paragraphs (f) (1) through 
(4) of this section and § 800.85(h)(2). 

(g) Part lots. (1) General. If a portion 
of the grain in a carrier or container is 
removed, the grain that is removed and 
the grain remaining shall be considered 
separate lots. When an official 
inspection service is requested on either 
portion, the grain shall be sampled, 
inspected, graded, and a “part-lot” 
inspection certificate issued. 

(2) Grain remaining in carrier or 
container. The certificate for grain 
remaining in a carrier or container shall 
show (i) the following completed 
statement: “Partly unloaded; results 
based on portion remaining in (show 
carrier or container identification),” (ii) 
the term “Part lot” following the 
quantity information, (iii) the 
identification of the carrier or container, 
and (iv) the estimated amount and 
location of the part lot. 

(3) Grain unloaded from carrier or 
container. If grain is sampled by official 
personnel during unloading, the 
certificate for the grain that is unloaded 
shall show (i) the completed statement: 
“Part lot; results based on portion 
removed from (show carrier 
identification)” and (ii) the term “Part 
lot” following the quantity information. 
If the grain is not sampled by official 
personnel during unloading, the 
certificate may, upon request of the 
applicant, show a completed statement 
such as “Applicant states grain is ex-car 
—_—” or “Applicant states grain is ex- 
barge ___,” but the certificate shall not 
otherwise show a carrier or container 
identification or the term “Part lot.” 

(h) Identification for compartmented 


' cars. The identification for 


compartments in a compartmented 
railcar shall, in the absence of readily 
visible markings, be stated in terms of 
the location of the grain in a 
compartment, with the first 
compartment at the brake end of the car 
being identified as B-1, and the 
remaining compartments being 
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- 11. Section 800.85 is revised to read as 
follows: 


§ 800.85 Inspection of grain in combined 
lots. 


(a) General. The official inspection for 
grade of bulk or sacked grain loaded 
aboard, or being loaded aboard, or 
discharged from two or more carriers or 
containers {including barges designed 
for loading aboard a ship) as a 
combined lot shall be performed 
according to the provisions of this 
section and procedures prescribed in the 
instructions. 

(b) Application procedure. (1) For 
inspection during loading, unloading, or 
at rest. Applications for official 
inspection of grain as a combined lot 
shall {i) be fited in accordance with 
§ 800.116; {ii) show the estimated 
quantity of grain that is to be 
certificated as-one lot; (iii) show the 
contract grade if applicable; and {iv) 
identify each carrier into which grain is 
being loaded or from which grain is 
being unloaded. 

(2) Recertification. An application for 
recertification as a combined lot of grain 
that has been offiically inspected and 
certificated as two or more single lots 
shall {i) be filed not later than 2 business 
days after the latest inspection date of 
the single lots and {ii) show information 
specified-in paragraph {b)(1) of this 
section. 

(c) Inspection procedure; general— 
land carriers and barges. (1) Inspection 
during loading, or unloading, or at rest. 
Grain in two or more land carriers and 
barges that are to be officially inspected 
as a combined lot shall be sampled in a 
reasonably continuous operation. 
Representative samples shall be 
obtained from the grain in each 
individual carrier and inspected in 
accordance with procedures as 

in the instructions 

(2) Recertification. ‘Grain that has 
been officially inspected and 
certificated as two or more single lots 
may be recertificated as a combined lot 
if i) the grain in each lot was sampled 
in a reasonably continuous operation; 
(ii) the original inspection certificates 
issued for the single lots have been 
surrendered to official personnel; (iii) 
representative file samples of the single 
lots are available; (iv) the grain in the 
single lots is of one grade and quality; 
(v) official personnel who performed the 
inspection service for the single lots and 
those who are to recertificate the grain 
as a combined lot determine that the 
samples used as a ‘basis for the 
inspection of the grain in the single lots 
were representative at the time of 


sampling and have not changed in 
quality or condition; and (vi) the quality 
or condition of the grain meets 
uniformity requirements established by 
the Service for official inspection of 
grain in combined lots. 

(a) Weighted or mathematical 
average. Offical factor and official 
criteria information shown on a 
certificate for grain in a combined lot 
shall, subject to the provisions of 
paragraphs {e) through {g) of this 
section, be based on the weighted or 
mathematical a of the analysis 
of the sublots in the lot and shall be 
determined in accordance with fhe 
instructions. 

(e) Infested grain. if the grain in a 
combined lot is offered for official 
inspection as it is being loaded aboard a 
carrier and the'grain, or a portion of the 
grain, in a lot is found to be infested, 
according to applicable provisions of the 
Official US. Standards for Grain, the 
applicant shall be notified and may 
exercise options specified in the 
instructions. When grain in railcars or 
trucks with permanently enclosed tops 
is considered infested, the applicant 
shall be given the option of (1) receiving 
a grade certificate with a special grade 


. designation indicating that the entire lot 


and receiving a grade certificate without 
the special grade designation. 

(f} Grain uniform in quality. Samples 
obtained from grain officially inspected 
as a combined lot shall be examined for 
uniformity of quality. If the grain in the 
samples is found to be uniform in 
quality and the grain is loaded aboard 
or is unloaded from the carriers in a 
reasonably continuous operation, the 
grain in the combined lot shall be 
officially inspected and certificated as 
one lot. The requirements of this 
paragraph (f) and paragraph (c) of this 
section with respect to reasonably 
continuous loading or unloading do not 
apply to grain which is at rest in carriers 
when the grain is offered for inspection. 

(g) Grain not uniform in quality. 
When grain officially inspected as a 
combined lot is found to be not uniform 
in quality or if the grain is not loaded or 

in a reas continuous 
operation, the grain in each portion, and 
any grain which is loaded or unloaded 
at different times, shall be officially 
sampled, inspected, graded, and 
certificated as single lots. 

(bh) Special certification procedures. 
(1) Grain not uniform in quality. When 
grain ine combined lot is found to be 
not uniform in quality under paragraph 
(g) of this ‘section, the official inspection 
certificate for each portion of different 
quality shall show (i) the grade, 


identification, and approximate quantity 
of the grain and {ii) other information 
required by the instructions. 

(2) Partial inspection. When an 
inbound movement of bulk grain is 
offered for official inspection.at rest as.a 
combined lot and all carriers are not 


* fully accessible for sampling, the request 


for official inspection either shall be 
dismissed or a combined lot inspection 
shall be made on those carriers that are 
accessible. Those lots that.are not 
accessible shall be handled in 
accordance with § 800.84. If the request 
is for an official inspection service on an 


outbound movement of grain at rest in a 


combined lot, the request shall be 
dismissed on the ground that the grain is 
not accessible for a correct “Out” 
inspection. 

(3) Official mark. ¥f grain ina 
combined tot is inspected for grade as it 
is — loaded aboard two or more 

rs, upon request of the applicant, 
the fo following mark shall be shown on 
the inspection certificate: “Loaded under 
continuous official inspection” or 
“Loaded under continuous official 
inspection and weighing. 

(4) Combined-lot certification; 
general. Each official certificate for a 
combined-lot inspection service shall 
show fhe identification for the 
“combined tot” or, at the request of the 
applicant, the identification of each 
carrier in the combined lot. If the 
identification of each carrier is not 
shown, the statement “Carrier 
identification available on official 
inspection tog” shall be shown on the 
inspection certificate in the space 
provided for remarks. The identification 
and any seal information for the carriers 
may be shown on the reverse side of the 
inspection certificate, provided the 
statement “See reverse side” is shown 
on the face of the certificate in the space 
provided for remarks. 

(5) Recertification. Tf a request for a 
combined-lot inspection service is filed 
after the grain has been officially 


- inspected and‘certificated as single lots, 


the combined-lot inspection certificate 
shall show (i) the date of.inspection of 
the grain in the combined lot (if the 
single lots were inspecte@ on different 
dates, the latest of the dates shall be 
shown); (ii) a serial number other than 
the serial numbers of the official 
inspection certificates that are to be 
superseded; (iii) the location of fhe 


_ grain, if at rest, or the name of the 


elevator from which or into which the 
grain in the combined lot was loaded or 
unloaded; (iv) a statement showing the 
approximate quantity.of grain in the 
combined lot; (v) a completed statement 
showing the identification of any 
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superseded certificates; and (vi) if at the 
time of issuing the combined-lot 
inspection certificate the superseded 
certificates are not in the custody of the 
official personnel, a statement indicating 
that the superseded certificates have not 
been surrendered shall be clearly shown 
in the space provided for remarks. If the 
superseded certificates are in the 
custody of official personnel, the 
superseded certificates shall be clearly 
marked “Void.” 

(i) Further combining. After a 
combined-lot inspection certificate has 
been issued, there shall be-no further 
combining and no dividing of the 
certificate. 

(j) Limitation. No combined-lot 
inspection certificate shall be issued (1) 
for any official inspection service other 
than as described in this section or (2) 
which shows a quantity of grain in 
excess of the quantity in the single lots. 

12. Section 800.86 is revised to read as 
follows: 


§ 800.66 Inspection of shiplot grain in 
single lots. 

(a) General. Official inspection for 
grade of bulk or sacked grain aboard, or 
being loaded aboard, or being unloaded 
from a ship as a single lot shall be 
performed according to the provisions of 
this section and procedures prescribed 
in the instructions. 

(b) Application procedure. 
Applications for the official inspection 
of shiplot grain as a single lot shall (1) 
be filed in advance of loading or 
unloading; (2) show the estimated 
quantity of grain that is to be 
certificated; (3) show the contract grade 
if applicable; and (4) identify the carrier 
and the stowage area into which the 
grain is being loaded, or from which the 
grain is being unloaded, or in which the 
grain is at rest. 

(c) Inspection procedure; general. 
Shiplot grain being officially inspected 
as a single lot shall be sampled in a 
reasonably continuous operation. 
Representative samples shall be 
obtained from the grain offered for 
inspection and inspected and graded in 

>accordance with procedures prescribed 
in the instructions. 


(d) Weighted or mathematical 
average. Official factor and official 
criteria information shown on a 
certificate for shiplot grain shall, subject 
to the provisions of paragraphs (e) 
through (g) of this section, be based on 
the weighted or mathematical averages 
of the analysis of the sublots. 

(e) Infested grain. (1) Available 
options. If grain or any portion of grain 

-in a single shiplot is found to be 


infested, according to the provisions of 
the Official U.S. Standards for Grain, the 
applicant shall be promptly notified and 
have the option of (i) unloading the 
portion of infested grain from the lot and 
an additional amount of other grain in 
common stowage with the infested 
grain; or (ii) when applicable, 
completing the loading and the treating 
all the grain in the lot, or portion of the 
lot; or (iii) when applicable, treating the 
infested grain for the purpose of 
destroying the insects, subject to 
subsequent examination by official 
personnel; or (iv) continuing loading 
without treating the infested grain, in 
which case all of the infested grain in - 
the lot and all grain in common stowage 
areas with the infested grain will be 
officially certificated as infested 
according to the provisions of the 
Official U.S. Standards for Grain. If, 
however, the infested grain is loaded 
into common stowage with a lot, or a 
portion of a lot, which has not been 
officially certificated as being infested, 
the applicant loading the infested grain 
may not use the option in paragraph 
(e)(1)(i) of this section. 

(2) With treatment. If infested grain is 
treated with a fumigant in accordance 
with the instructions and the treatment 
is witnessed by official personnel, the 
official sampling, inspection, grading, 
and certification of the lot shall continue 
as though the infested condition did not 
exist. 

(f) Grain uniform in quality. Shiplot 
grain officially inspected as a single lot 
shall be examined for uniform quality. If 
the grain is found to be uniform in 
quality according to the rules of a 
specific loading plan established by 
instructions and is loaded aboard or is 
unloaded from the ship in a reasonably 
continuous operation, the grain in the lot 
shall be officially inspected, graded, and 
certificated as a single lot. 

(g) Grain not uniform in quality. 
When the grain in a shiplot is found to 
be not uniform in quality according to 
the provisions of a specified loading 
plan established by the instructions or if 
the grain is not loaded or unloaded in a 
reasonably continuous operation, the . 
grain in each portion, and any grain 
which is loaded or unloaded at different 
times, shall be officially sampled, 
inspected, graded, and certificated 
separately. 

(h) Special certification procedures.— 
(1) Grain not uniform in quality. When 
grain in a single shiplot is found to be 
not uniform in quality under paragraph 
(g) of this section, the official inspection 
certificate for each different portion of 
different quality shall show (i) a 
statement that the grain has been loaded 


aboard with grain of other quality; (ii) 
the grade, location, or other 
identification and approximate quantity 
of the grain in the portions; and (iii) 
other information required by the 
regulations and the instructions. The 
requirements of paragraph (h)(1)(i) of 
this section do not apply to grain that is 
inspected as it is unloaded from a ship 
or to portions loaded in separate 
stowage space. 

(2) Common stowage.—{i) Without 
separations. When bulk grain is offered 
for official inspection as it is being 
loaded aboard a ship and is loaded 
without separation in a stowage area 
with other grain or another commodity, 
the official inspection certificate for the 
grain in each lot shall show the kind, the 
grade, if known, and location of the 
other grain, or the kind and location of 
os other commodity in the adjacent 
ots. 

(ii) With separation. When 
separations are laid between the lots, 
the official inspection certificates shall 
show the kind of material used in the 
separations and the locations of the 
separations in relation to each lot. 

(iii) Exception. The common stowage 
requirements of this paragraph are not 
applicable to the first lot in a stowage 
area unless a second lot is loaded, in 
whole or in part, in the stowage area 
prior to issuing the official inspection 
certificate for the first lot. 

(3) Inbound movement of shiplot 
grain. Each lot inspection service for 
official grade, official factor, or official 
criteria on an inbound movement of 
shiplot grain shall be based on official 
samples obtained from the lot (i) as the 
grain is being unloaded from the carrier, 
(ii) immediately after initial elevation 
and as near as necessary to initial 
elevation to obtain a representative 
sample and to protect the grain flow, 
and (iii) by means of a diverter-type 
mechanical sampler approved by and 
operated in accordance with the 
instructions. 

(4) Part Jot. if part of a lot of grain in 
an inbound carrier is unloaded and part 
is left in the carrier, the unloaded grain 
shall be officially inspected and 
certificated in accordance with the 
provisions of § 800.84(g). 

(5) Official mark. If the grain in a 
single shiplot is officially inspected for 
grade as it is being loaded aboard a 
ship, upon request, the following official 
mark shall be shown on the inspection 
certificate: “Loaded under continuous 
official inspection.” 

(i) Reinspection service and appeal 
inspection service on a shiplot. A 
reinspection service or an appeal 





49674 Federal Register / Vol. 50, No. 233 / Wednesday, December 4, 1985 / Rules and Regulations 


inspection service may be obtained on 
either the total sublots in a shiplot or a 
material portion of the shiplot as 
_prescribed in the instructions. 
13. Section 800:87 is revised to read as 
follows: 


§ 800.87 New inspections. 

(a) 7dentity Jost. An applicant may 
request official personnel to perform a 
new original inspection service on an 
identified lot of grain, or on an identified 
carrier or container, if the identity of the 
~ or the carrier or container has been 
ost. 

(b) Identity not Jost. If the identity of 
the grain or the carrier or container is 
not lost, a new original inspection shall 
not be performed on the same identified 
lot of grain or carrier or container in the 
same assigned area ‘of responsiblity 
within 5 business rma after the last 
official inspection. 

14. Section 800.88 is revised to read as 
follows: 

§ 800.88 ‘Loss of identity. 

(a) Lots. The identity of a lot of grain 
shall be considered lost if (1).a portion 
of the grain is unloaded, transferred, or 
otherwise removed from the carrier or 
container in which the grain was located 
at the time of the original inspection; or 
(2) a portion of grain or other material, 
including an insecticide or fumigant, is 
added to the Jet after the original 
inspection was performed, unless the 
addition of the insecticide or fumigant 
was performed in.accordance with the 
regulations and the instructions. At the 
option of official personne! performing a 
reinspection, appeal inspection, or 
Board appeal inspection service, the 
identity of grain in a closed carrier or 
container shall be considered lost if the 
carrier or container is not sealed or if 
the seal record is incomplete. 

(b) Carriers and containers. The 
identity of a carrier or container shall be 
considered lost when (1) the stowage 
area is cleaned, painted, treated, 
fumigated, or fitted after the original 
inspection was performed; or (2) the 
identification of the carrier or container 
has been changed since the original 
inspection was performed. 

(c) Submitted samples. The identity of 
a submitted sample of grain shall be 
considered lost when (1) the identifying 
number, mark, or symbol for the sample 
is lost or destroyed or (2) the samples 
have not been retained and protected by 
official personnel as prescribed in the 
instructions. 

Dated: November 14, 1985. 

K.A. Gilles, 

Administrator. 

[FR Doc. '85-28796 Filed 12~3-85; 8:45 am] 
BILLING CODE 3410-EN-M 


Agricultural Marketing Service 


7 CFR Parts 1002 and 1004 
[Docket Nos. AO=160-A62.and AO-71-A74] 
Milk In the Middle Atiantic and New 


AGENCY: Agricultural Marketing Service, 
USDA. 

ACTION: Suspension of effective date of 
rules. 


SUMMARY: This action suspends the 
December 1, 1985, effective date of the 
order amending the Middle Atlantic and 
New York-New Jersey milk orders. The 
action stems from an erder by the U.S. 
District Court for the Eastern District of 
Pennsylvania which restrains the 
Secretary of Agriculture from 
implementing the amendments to the 
above-mentioned orders at this time. 
EFFECTIVE DATE: December 1, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Maurice M. Martin, Marketing 
Specialist, Dairy Division, Agricultural 
Marketing Service, United States 
Department of Agriculture, Washington, 
DC 20250, (202) 447-7311. 
SUPPLEMENTARY INFORMATION: Prior 
documents in this proceeding: 

Notice of Hearing: issued June 17, 
1983; published June 23, 1983 {48 FR 
28655). 

Recommended Decision: Issued 
March 5, 2985; published March 11, 1985 
(50 FR 9637). 

Extension of time for filing 
Exceptions: Issued April 5, 1985; 
published April 10, 1985 (50 FR 14110). 

Final Decision: Issued August 9, 1985; 
published August 14, 1985 (50 FR 32716). 

Final Order: Issued October 29, 1985; 
published November 1, 1985 (50 FR 
45595). 

This order of suspension is issued 
pursuant to the provisions of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601 et 
seq.), and of the orders regulating the 
handling of milk in the aforesaid 
marketing areas. 

Statement of Consideration 

On November 22, 1985, the U.S. 
District Court for the Eastern District of 
Pennsylvania issued, on the basis ofa 
civil action before it, a 
injunction restraining the Secretary from 
effectuating an order amending the 
Middle Atlantic and New York-New 
Jersey milk orders. The amended orders 
were to become effective on December 
1, 1985, and weuld expand the marketing 
areas of the two orders and revise each 
order's location adjustment provisions. 


BEST COPY AVAILABLE 


List of Subjects in 7 CFR Parts 1004 and 
1002 

Milk marketing orders, Milk, Dairy 
products. 

It is therefore ordered, that on the 
basis of the preliminary injunction of the 
U.S. District Court for the Eastern 
District of Pennsylvania, the December 
1, 1985, effective date of the order 
amending the two aforesaid orders that 
was issued on October 29, 1985 (50 FR 
45595), is hereby suspended until further 
notice. 

The authority citation for Parts 1004 
and 1002 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31, as 
amended (7 U.S.C. 601-674). 

Effective date: December 1, 1985. 

ao at Washington, DC on November 
27,12 
ate T. Tracy, 

Deputy Assistant Secretary, Marketing and 
Inspection Services. 

[FR Boc. 85-28860 Filed 12-3-85; 8:45 am] 
BILLING CODE 3410-02-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14.CFR Part 95 
[Docket No. 24844; Amdt. No. 327] 


IFR Altitudes; Miscellaneous 
Amendments 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts 
miscellaneous amendments to the 
required IFR (instrument flight rule) 
altitudes and changeover points for 
certain Federal airways, jet routes, or 
direct routes for which a minimum or 
maximum en route authorized IFR 
altitude is prescribed. These regulatory 
actions are needed because of changes 
occurring in the National Airspace 
System. These changes are designed to 
provide for the safe and efficient use of 
the navigable airspace under instrument 
conditions in the affected areas. 
EFFECTIVE DATE: November 21, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Donald K. Funai, Flight Procedures 
Standards Branch (AFO-230), Air 
Transportation Division, Office of Flight 
Operations, Federal Aviation 
Administration, 800 Independence 
Avenue SW., Washington, DC 20591 
telephone; (202)-426-8277. 
SUPPLEMENTARY INFORMATION: This 
amendment to Part 95 of the Federal 
Aviation Regulations (14 CFR Part 95) 





Federal Register / Vol. 50, No. 233 / Wednesday, December 4, 1985 / Rules and Regulations 49675 


prescribes new, amended, suspended, or 
revoked IFR altitudes governing the 
operation of all aircraft in IFR flight over 
a specified route or any portion of that 
route, as well as the changeover points 
(COPs) for Federal airways, jet routes, 
or direct routes as prescribed in Part 95. 
The specified IfR altitudes, when used 
in conjuction with the prescribed 
changeover points for those routes, 
ensure navigation aid coverage that is 
adequate for safe flight operations and 
free of frequency interference. 

The reasons and circumstances which 
create the need for this amendment 
involve matters of flight safety, 
operational efficiency in the National 
Airspace System, and are related to 
published aeronautical charts that are 
essential to the user and provide for the 
safe and efficent use of the navigable 
airspace. In addition, those various 
reasons or circumstances require 
making this amendement efiective 
before the next scheduled charting and 
publication date of the flight information 
to assure its timely availability to the 
user. The effective date of this 


amendment reflects those 
considerations. In view of the close and 
immediate relationship between these 
regulatory changes and safety in air 
commerce, I find that notice and public 
procedure before adopting this 
amendment is unnecessary, 
impracticable, and contrary to the public 
interest and that good cause exists for 
making the amendment effective in less 
than 30 days. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—({1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 


number of small entities under the 
criteria of the Regulatory Flexibility Act. 
List of Subjects in 14 CFR Part 95 
Aircraft, Airspace. 
Issued in Washington, DC on November 18, 
1985. 
John S. Kern, 
Acting Director of Flight Operations. 
Adoption of the Amendment 


. Accordingly and pursuant to the 
authority delegated to me by the 
Administrator, Part 95 of the Federal 
Aviation Regulations (14 CFR Part 95) is 
amended as follows effective at 0901 
G.m.t.: 


PART 95—[ AMENDED] 


1. The authority citation for Part 95 
continues .to read as follows: 

Authority: 49 U.S.C. 1348, 1354 and 1510; 49 
U.S.C. 106(g) (Revised, Pub. L. 97-449, January 
12, 1983); and 14 CFR 11.49{b)(2). 

2. Part 95 is amended to read as 
follows: 

BILLING CODE 4910-13-M 





Wes 


wl 


REVISIONS TO MINIMUM ENROUTE iFR ALTITUDES & CHANGEOVER POINTS 
AMENDMENT 327 EFFECTIVE DATE, NOVEMBER 21, 1985 


FROM To 
§95.1001 DIRECT ROUTES-U.S. 
1S ADDED TO READ 
BARNES, MA VORTAC KIBBE, MA FIX 
CARMEL, NY VORTAC VEERS, CT FIX 
HARTFORD, CT VORTAC KIBBE, MA FIX 
*2100 - MOCA 
VEERS, CT FIX BARNES, MA VORTAC 
WILL ROGERS, OK VORTAC WICHITA, KS VORTAC 
. MOCA 


3600 - 
WILL ROGERS, OK VORTAC MEMPHIS, TN VORTAC 


ROLLS, OK FIX INT GAG VORTAC 143 & 
SYO VORTAC 079 


MEA 


*3300 - MOCA MAA-17500 


CINCINNATI, KY VORTAC LEWIS, IN VORTAC 


18000 


MAA-45000 


ESLER, LA VOR/DME MONROE, LA VORTAC 
INT OKC VORTAC 171 & *FLECH, OK FIK 
LAW VOR 037 
*4900 - MRA 
LEONA, TX VORTAC TYLER, TX NDB 
*1900 - MOCA 
LEOWA, TX VORTAC TYLER, TX NOB 
ViA LOA VORTAC 035 & 
TY/ NDB 165 
LUFKIN, TX VORTAC TYLER, TX NOB 
*2100 - MOCA 
MONROE, LA VORTAC PINE BLUFF, AR VORTAC 
a City, OK MEMPHIS, TN VORTAC 
TAC ° 


3000 
3000 


2500 
#27000 


MAA-45000 


#MEA IS ESTABLISHED WITH A GAP IN NAVIGATION 
SIGNAL COVERAGE. 


OKLAHOMA CITY, OK WICHITA, KS VORTAC 


LADES, TX FIX 
QUITMAN, TX VORTAC 


WOODRING, oK VOR/DME INT ODG VOR/DME 130 & 
OKC VORTAC.028 


§95.6001 VOR: FEDERAL AIRWAY 1 
(S AMENDED TO DELETE 


KINSTON, NC VORTAC PEARS, NC FIX 
VIA E ALTER. VIA E ALTER 
PEARS, NC FIX CORIELD, NC VORTAC 
VIA E ALTER. VIA E ALTER. 


*6000 
*3000 


*2000 
3000 


FROM TO 


§95.6007 VOR FEDERAL AIRWAY 7 
(S AMENDED TO READ I PART 


POCKET CITY, IN VORTAC TERRE HAUTE, IN VORTAC 


§95.6012 VOR FEDERAL AIRWAY 12 
{5 AMENDED TO READ IM PART 


BIBLE GROVE, IL VORTAC SHELBYVILLE, (N VORTAC 
*2500 - MOCA 


§95.6014 VOR FEDERAL AIRWAY 14 
13 AMENDED TO READ &! PART 


HOBART, OK VORTAC SCARFF, OK Flip 
*3500 - MRA 
CARFF, OK FIX WILL ROGERS, OK 
VORTAC 
WILL ROGERS, OK VORTAC TOTES, OK FIX 
TOTES, OK FIX TULSA, OK VORTAC 


§95.6016 VOR FEDERAL AIRWAY 16 
(S AMENDED TO READ i PART 


TOTEC, AZ FIX “TUCSON, AZ VORTAC 
*8700 - MCA TUCSON VORTAC, E BND 


§95.6017 VOR FEDERAL AIRWAY 17 
1S AMENDED TO READ 1 PART 


ALEXX, OK FIX WILL ROGERS, OK 
VORTAC 
WILL ROGERS, OK VORTAC ODINS, OK FIX 
ODINS, OK FIX CAMAR, OK FIX 
*3600 - MOCA 
GAGE, OK VORTAC FLACK, KS FIX 
*3900 - MOCA 


§$95.6044 VOR FEDERAL AIRWAY 44 
(5 AMENDED T2 READ WM PART 


SAMSVILLE, IL VORTAC NABB, IN VORTAC 


§95.6066 VOR FEDERAL AIRWAY 66 
1S AMENDED TO READ IN PART 


FUER, AZ FIX TUCSON, AZ VORTAC 
*6700 - MOCA 
TUCSON, AZ VORTAC MESCA, AZ FIX 
— BND 


W BND 





FROM To 


§95.6070 VOR FEDERAL AIRWAY 70 
1S AMENDED BY ADDING 


KINSTON, NC VORTAC 
*2000 - MOCA 
PEARS, NC FIX 


PEARS, NC FIX 
COFIELD, NC VORTAC 


1S AMENDED TO READ IN PART 


MONROEVILLE, AL VORTAC CHAFF, AL FIX 

CHAFF, AL FIX RUTEL, AL FIX 
*1600 - MOCA 

RUTEL, AL FIX CRENS, AL FIX 
*1800 - Mi 


§95.6077 VOR FEDERAL AIRWAY 77 
(5 AMENDED TO READ IN PART 


*FLECH, OK FIX 

“NEADS, OK FIX 

WILL ROGERS, OK 
VORTAC 


WILL ROGERS, OK VORTAC = ALTOR, OK FIX 
ALTOR, OK FIX PIONEER, OK VORTAC 


FOYER, OK FIX 
*4900 - 


§95.6105 VOR FEDERAL AIRWAY 105 
(S AMENDED TO READ i PART 


TUCSON, AZ VORTAC STANFIELD, AZ VORTAC 


*6700 - MOCA 


$95.6163 VOR FEDERAL AIRWAY 163 
1S AMENDED TO READ Wt PART 


WILL ROGERS, OK 
VORTAC 


MUSKS, OK FIX 


§95.6171 VOR FEDERAL AIRWAY 171 
(S AMENDED TO READ i PART 


TERRE HAUTE, IN VORTAC 
DANVILLE, IL VORTAC 


LOUISVILLE, KY VORTAC 
‘ + MOCA 
TERRE HAUTE, IN VORTAC 


§95.6187 VOR FEDERAL AIRWAY 187 
(S AMENDED TO READ WH PART 


POMAC, MT FIX MISSOULA, MT VORTAC 


$95.6202 VOR FEDERAL AIRWAY 202 
1S ASENDED TO READ IM PART 


MESCA; AZ FIX 
— BND 
W BND 


TUCSON, AZ VORTAC 


FROM TO 
§95.6202 VOR FEDERAL AIRWAY 202—Continued 


MESCA, AZ FIX COCHISE, AZ VORTAC 


§95.6210 VOR FEDERAL AIRWAY 210 
1S AMENDED TO READ mt PARP 


UBERAL, KS VORTAC ROLLS, OK FIX 
*4400 - MOCA 
ROLLS, OK FIX 
*4400 - MRA 
**3200 - MOCA 
WAXEY, OK FIX 


“WAXEY, OK FIX 


WILL ROGERS, OK 
VORTAC 
*3200 - MOCA 
WILL ROGERS, OK VORTAC MINGG, OK FIX 
*3000 - MOCA 
MINGG, OK FIX 
*2500 - MOCA 


OKMULGEE, OK VOR 
§95.6221 VOR FEDERAL AIRWAY 221 
(S AMENDED TO READ WH PART 


BLOOMINGTON, IN 
VORTAC 


BIBLE GROVE, IL VORTAC 
*2200 - MOCA 


$95.6243 VOR FEDERAL AIRWAY 243 
(S AMENDED TO READ i PART 


BOWLING GREEN, KY RENRO, KY FIX 
VORTAC 
RENRO, KY FIX 
*7000 - MRA 
**2000 - MOCA 
APALO, IN FIX 
*2000 - MOCA 
MARCO, IN FIX 


*APALO, IN FIX 


MARCO, IN FIX 
TERRE HAUTE, IN VORTAC 


§95.6272 VOR FEDERAL AIRWAY 272 
15 AMENDED TO READ Ist PART 


SERTS, OK FIX 
UONS, OK FIX 


SAYRE, OK VORTAC 

SERTS, OK FIX 
*3100 - MOCA 

LIONS, OK FIX WILL ROGERS, OK 

VORTAC 

WILL ROGERS, OK VORTAC MINGG, OK FIX 
*3000 - MOCA 

MINGG, OK FIX 
*2500 - MOCA 

HOLLE, OK FIX 
*2100 - MOCA 


HOLLE, OK FIX 
MC ALESTER, OK VORTAC 
a 


MEA 


9Z96P 
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FROM TO 


§95.6354 VOR FEDERAL AIRWAY 354 
1S AMENDED TO READ I PART 


WILL ROGERS, OK VORTAC PIONEER, OK VORTAC 


§95.6358 VOR FEDERAL AIRWAY 358 
1 AMENDED TO READ WH PART 


ARDMORE, OK VORTAC | ALEXX, OK FIX 
ALEXX, OK FIX OKLAHOMA CITY, OK 
VORTAC 


§95.6393 VOR FEDERAL AIRWAY 393 
1S AMENDED TO READ IM PART 


NOGALES, AZ VOR/DME *TUCSON, AZ VORTAC 
“9000 - MCA TUCSON VORTAC, S BND 


§95.6395 VOR FEDERAL AIRWAY 395 
1S AMENDED TO READ IM PART 


NOGALES, AZ VOR/DME *TUCSON, AZ VORTAC 
*9000 - MCA TUCSON VORTAC, S BND 


§95.6436 VOR FEDERAL AIRWAY 436 
1S AMENDED TO READ i PART 


HOBART, OK VORTAC “NEADS, OK FIX 
*5400 - MRA 
NEADS, OK Fi WILL ROGERS, OK 
VORTAC 
WILL ROGERS, OK VORTAC BARNS, OK FIX 
*3000 - 


MOCA 
BARNS, OK FIX SAPPA, OK FIX 
*2300 - MOCA 


SAPPA, OK FIX TULSA, OK VORTAC 


§95.6440 VOR FEDERAL AIRWAY 440 
1S AMENDED TO READ IN PART 


SAYRE, OK VORTAC *CARFF, OK FIX 
*3500 - MRA 


FROM TO MEA 
§95.6440 VOR FEDERAL AIRWAY 440—Continved 


CARFF, OK FIX WILL ROGERS, OK 
VORTAC 


§95.6454 VOR FEDERAL AIRWAY 454 
1S AMENDED TO READ Mt PART 


MONROEVILLE, AL VORTAC CHAFF AL FIX 
RUTEL. AL FIX 


CRENS, AL FIX 


§95.6507 VOR FEDERAL AIRWAY 507 
1S AMENDED TO READ IN PART 


’ 


WILL ROGERS, OK VORTAC “WAXEY, OK FIX 
*4400 - MRA 
**3200 - MOCA 
WAXEY, OK FIX ROLLS, OK FIX 
*3200 - MOCA 


§95.6514 VOR FEDERAL AIRWAY 514 
SS DRETED 


LOUISVILLE, KY VORTAC MAIZE, IN FIX 

MAIZE, IN FIX HONOS, IN FIX 
*2100 - MOCA 

HONOS, IN FIX BLOOMINGTON. IN 

VORTAC 

*2200 - MOCA 

BLOOMINGTON, IN VORTAC LEWIS, IN VORTAC 
*2100 - MOCA 


§95.6415 HAWAH VOR FEDERAL AIRWAY 15 
1S AMENDED TO READ I PART 


KOKO HEAD, Hi VORTAC *MOLOKAI, HI VORTAC 
SE BND 
NW BND 
*5000 - MCA MOLOKAI VORTAC, E BND 





_ 
$95.7006 JET ROUTE NO. 6 


AMARILLO, TX VORTAC 
WILL ROGERS, OK VORTAC 


§95.7011 JET ROUTE NO. 11 


TUCSON, AZ VORTAC 
SALT RIVER, AZ VORTAC 


§95.7014 JET ROUTE NO. 14 


AMARILLO, TX VORTAC 
WILL ROGERS, OK VORTAC 


§95.7020 JET ROUTE NO. 20 


LIBERAL, KS VORTAC 
WILL ROGERS, OK VORTAC 


$95.7021 JET ROUTE NO. 21 


DALLAS-FORT WORTH, TX VORTAC 
WILL ROGERS, OK VORTAC 
PIONEER, OK VORTAC 


$95.7023 JET ROUTE NO. 23 


MILLSAP, TX VORTAC 
WILL ROGERS, OK VORTAC 


$95.7073 JET ROUTE NO. 73 


NASHVILLE, TN VORTAC 
TERRE HAUTE, IN VORTAC 


§95.7074 JET ROUTE NO. 74 


(S AMENDED TO READ Wi PART 
~~ 


WILL ROGERS, OK VORTAC 
LITTLE ROCK, AR VORTAC 


SALT RIVER, AZ VORTAC 
DRAKE, AZ VORTAC 


WILL ROGERS, OK VORTAC 
LITTLE ROCK, AR VORTAC 


WILL ROGERS, OK VORTAC 
SHREVEPORT, LA VORTAC 


1S AMENDED TO READ. IN PART 
WILL ROGERS, OK VORTAC 


PIONEER, OK VORTAC 
WICHITA, KS VORTAC 


1S AMENDED TO READ IM PART 


WILL ROGERS, OK VORTAC 
PIONEER, OK VORTAC 


TERRE HAUTE, IN VORTAC 
NORTHBROOK, IL VORTAC 
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FROM 


§95.7074 JET ROUTE NO. 74—Continved 


TEXICO, TX VORTAC 


§95.7078 JET ROUTE NO. 78 


AMARILLO, TX VORTAC 
WILL ROGERS, OK VORTAC 


§95.7091 JET ROUTE NO. 91 


BARFO, FL FIX 


§$95.7092 JET ROUTE NO. 92 


SALT RIVER, AZ VORTAC 
STANFIELD, AZ VORTAC 


§95.7098 JET ROUTE NO. 98 
GAGE, OK VORTAC 
WILL ROGERS, OK VORTAC 


§95.7101 JET ROUTE NO. 101 


SHREVEPORT, LA VORTAC 


WILL ROGERS, OK VORTAC 


WILL ROGERS, OK VORTAC 
TULSA, OK VORTAC 


CROSS CITY, FL VORTAC 


STANFIELD, AZ VORTAC 
TUCSON, AZ VORTAC 


WILL ROGERS, OK VORTAC 
TULSA, OK VORTAC 


LITTLE ROCK, AR VORTAC #18000 45000 


#3101 LIT R211 & SHV RO28 UNRELIABLE. USE LIT R209 & SHV RO29 BETWEEN LIT AND SHV 


VORTACS. 


[FR Doc. 85-28766 Filed 12-3-85; 8:45 am] 


BILLING CODE 4910-13-C 





§95.8003 VOR FEDERAL AIRWAYS CHANGEOVER POINTS 


AIRWAY SEGMENT 


BIBLE GROVE, iL VORTAC 


APPLETON, OH VORTAC 


BOWLING GREEN, KY VORTAC 


CHANGEOVER POINTS 


DISTANCE FROM 


V-12 
(5 AMENDED BY ADDING 


SHELBYVILLE, IN VORTAC 70 BIBLE GROVE 


1S AMENDED TO READ IM PART 
NEWCOMERSTOWN, OH VORTAC 27 APPLETON 


LEWIS, IN VORTAC 68 BOWLING GREEN 
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FEDERAL TRADE COMMISSION 
16 CFR Part 305 


Rules for Using Energy Costs; 
Consumption Information Used in 
Labeling and Advertising of Consumer 
Appliances Under the Energy Policy 
and Conservation Act; Ranges of 
Comparability for Room Air 
Conditioners 


AGENCY: Federal Trade Commission. 
ACTION: Publication of ranges of 


comparability for room air conditioners. 


SUMMARY: Under the Federal Trade 
Commission’s Appliance Labeling Rule, 
each required label or fact sheet for a 
covered appliance must show a range, 
or scale, indicating the range of energy 
costs or efficiencies for all models of a 
size or capacity comparable to the 

’ labeled model. These ranges show the 
highest and lowest energy costs or 
efficiencies for the various size or 
capacity groupings of the appliances 
covered by the rule. The Commission 
publishes the ranges annually in the 
Federal Register if the upper or lower 
limits of the range change by 15 percent 
or more from the previously published 
range. If the Commission does not 
publish a revised range, it must publish 
a notice that the prior range is still 
applicable for the next year. 

The ranges of energy costs for room 
air conditioners have not changed by as 
much as 15 percent since the last 
publication. Therefore, the ranges 
published on October 26, 1984, 49 FR 
43047, remain in effect until new ranges 
are published. 

EFFECTIVE DATE: December 4, 1985. 


FOR FURTHER INFORMATION CONTACT: — 
James Mills or Lucerne D. Winfrey, 
Attorneys, Division of Enforcement, 
Federal Trade Commission, 
Washington, DC 20580, (202) 376-8934. 
SUPPLEMENTARY INFORMATION: Section 
324 of the Energy Policy and 
Conservation Act of 1975 (EPCA)! 
required the Federal Trade Commission 
to consider labeling rules for the 
disclosure of estimiated annual energy 
cost or alternative energy consumption 
information for at least thirteen 
categories of appliances: (1) 
Refrigerators and refrigerator-freezers; 
(2) freezers; (3) dishwashers; (4) clothes 
dryers; (5) water heaters; (6) room air 
conditioners; (7) home heating 
equipment, not including furnaces; {8) 
television sets; (9) kitchen ranges and 
ovens; (10) clothes washers; (11) 
humidifiers and dehumidifiers; (12 
central air conditioners; and (13) 


‘Pub. L. 94-163, 89 Stat. 871, 42 U.S.C. 6201 (1975). 


furnaces. Under the statute, the 
Department of Energy (DOE) is 
responsible for developing test 
procedures that measure how much 
energy the appliances use. In addition, 
DOE is required to determine the 
representative average cost a consumer 
pays for the different types of energy 
available. 

On November 19, 1979, the 
Commission issued a final rule ? 
covering seven of the thirteen appliance 
categories: refrigerators and refrigerator- 
freezers, freezers, dishwashers, water 
heaters, clothes washers, room air 
conditioners and furnaces. 

The rule requires that energy 
efficiency ratings or energy costs and 
related information be disclosed on 
labels, fact sheets and in retail sales 
catalogs for all covered products 
manufactured on or after May 19, 1980. 
Certain point-of-sale promotional 
materials must disclose the availability 
of energy cost or energy efficiency rating 
information. The required disclosures 
and all claims concerning energy 
consumption made in writing or in 
broadcast advertisements must be 
based on the results of the DOE test 
procedures. 

Pursuant to § 305.8 of the rule, 
manufacturers submitted reports to the 
Commission by January 21, 1980. These 
reports contained the estimated annual 
cost or energy efficiency rating, derived 
from tests performed pursuant to the 
DOE test procedures, for all models of 
the seven categories of appliances. The 
reports also contained the model, the 
number of tests performed on each 
model, and the capacity of each model. 
From the information, the Commission 
compiled and published * ranges of 
comparability for each product, as 
required by § 305.10 of the rule. 

Section 305.8(b) of the rule requires 
that manufacturers, after filing this 
initial report, shall report the same 
information annually by specified dates 
for each product type.‘ If an analysis of 
the new data indicates that the upper or 
lower limits of any of the ranges have 
changed by more than 15%, the 
Commission must, under § 305.10 of the 


- rule, publish a revised version of the 


new range or ranges. Otherwise, the 
Commission must publish a statement 


244 FR 66466, 16 CFR Part 305 (November 19, 
1979). 

345 FR 13998 (March 3, 1980), 45 FR 19520 (March 
25, 1980), 45 FR 26036 (April 17, 1980), 46 FR 3829 
{January 16, 1981). 

“Reports for clothes washers are due by March 1; 
reports for water heaters, room air conditioners and 
furnaces are due by May 1; reports for dishwashers 
are due by June 1; reports for refrigerators, 
refrigerator-freezers and freezers are due by August 


BEST COPY AVAILABLE 


that the prior range or ranges remain in 
effect for the next year. 

The annual reports for room air 
conditioners have been received and 
analyzed and it has been determined 
that neither the upper nor lower limits of 
the ranges for this product category 
have changed by 15% or more since the 
last publication of the ranges on 
October 26, 1984.° 

In consideration of the foregoing, the 
present ranges for room air conditioners 
will remain in effect for the next year. 


List of Subjects in 16 CFR Part 305 


Advertising, Energy conservation, 
Household appliances, Labeling, 
Reporting and recordkeeping 
requirements. 

Authority: Sec. 324 of the Energy Policy and 
Conservation Act (Pub. L. 94-163) (1975), as 
amended by the National Energy 
Conservation Policy Act, (Pub. L. 95-619) 
(1978), 42 U.S.C. § 6294; sec. 553 of the 
Administrative Procedures Act, 5 U.S.C. 553. 

By direction of the Commission. 

Benjamin I. Berman, 

Acting Secretary. 

[FR Doc. 85-28821 Filed 12-3-85; 8:45 am] 
BILLING CODE 6750-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Part 2 
[Docket No. RM83-8-000; Order No. 440] 


Ratemaking Treatment of Investment 
Tax Credits for Natural Gas Pipeline 
Companies 


Issued: November 27, 1985. 


AGENCY: Federal Energy Regulatory 
Commission, DOE. 


ACTION: Final rule. 


SUMMARY: The Federal Energy 
Regulatory Commission (Commission) is 
issuing a final rule that modifies the 
ratemaking treatment of investment tax 
credits for natural gas pipeline 
companies. The rule revokes the 
Commission’s Statement of Policy in 
Order No. 448 where the Commission 
sets forth its determination that a supply 
shortage of natural gas exists and 
repeals § 2.67a of the Commission’s 
regulations. The rule also requires 
natural gas pipelines to treat investment 
tax credits earned on or after January 1, 
1986, in accordance with Part 201 of the 
Commission’s regulations. [18 CFR Part 


549 FR 43047 (October 26, 1984). 
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201 (1984)} This rule results in allowing 
gas ratepayers to share in the benefits of 
investment tax credits. 


EFFECTIVE DATE: January 1, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Penelope S. Ludwig, Office of the 
General Counsel, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, (202) 357-8483. 
SUPPLEMENTARY INFORMATION: 

Before Commissioners: Raymond J. 


O'Connor, Chairman; A.G. Sousa, Charles G. 
Stalon, Charles A. Trabandt and C.M. Naeve. 


I. Introduction 


The Federal Energy Regulatory 
Commission (Commission) is revoking 
its Statement of Policy in Order No. 448 
where it determined that there is a 
shortage of natural gas for purposes of 
investment tax credits.’ 


II. Background 
A. Investment Tax Credit—Overview 


In 1971, Congress passed the Revenue 
Act of 1971 which reinstated the 
availability of investment tax credits 
and established specific accounting and 
ratemaking guidelines for those credits 
generated by public utilities. The 
Congressional intent in enacting the 
investment tax credit program was to 
assist companies in raising capital 
necessary for modernization and 
expansion. 

Section 46{f) of the Internal Revenue 
Code ? (Code) provides four ratemaking 
options for companies to follow when 
accounting for investment tax credits. In 
general, the provisions of the Code 
provide for a fair and equitable sharing 
of the benefits of investment tax credits 
between the ratepayers and the 
company shareholders. 

Options 1 * and 2 ‘ provide a means 
whereby the company and ratepayers 
share the benefits of the investment tax 
credit. 

Option 3 is only available for certain 
post-1969 utility property eligible for the 
flow-through treatment of accelerated 


*37 FR 2502 (Feb. 2, 1972); 47 F.P.C. 141 (1972). 

?LR.C. section 46(f). 

* Under Option 1, the company adopts a rate base 
method in which it subtracts the actual amount of 
credit retained by the company from rate base and 
then adds the amortized investment tax credit 
amount back into rate base annually over the life of 
the asset. LR.C. section 46(f}{1). 

*Under Option 2, the company employs a cost of 
service normalization process. The tax expense 
reflected in the cost of service is reduced by a 
proportional amount of the investment tax credit 
and no reduction is made to rate base. LR.C. section 


46(f}(2). 


depreciation tax benefits, whether or not 
such treatment is used.* 

The last choice, Option 1a* permits 
companies to keep all of the benefits of 
the investment tax credit. Option 1a is 
an exception to the concept of sharing 
the investment tax credits between the 
company and the ratepayer. In addition, 
this option is available only to 
designated “short supply” companies. 
Natural gas and steam pipelines could 
elect this option if the regulatory body 
having jurisdiction over these entities 
made a determination that “the natural 
domestic supply of the product . . . is 
insufficient to meet the present and 
future requirements of the domestic 
economy.” © 

Once the short supply determination 
is made by the regulatory body, the 
short supply company retains all 
investment tax credit benefits. It is no 
longer allowed to adjust its rate base or 
cost of service for ratemaking purposes 
to reflect the investment tax credit. 


B. Commission Ratemaking Treatment 
of Investment Tax Credits Under the 
Revenue Act of 1971 


In response to the Revenue Act of 
1971, the Federal Power Commission 
(FPC), this Commission's predecessor, 
issued a Statement of Policy in Order 
No. 448 as incorporated in § 2.67a of its 
regulations.’ The FPC specifically found 
that the domestic supply of natural gas 
was “insufficient at [that] time to meet 
the present and future requirements of 
the domestic economy” ® for purposes of 
section 46(f}(1) of the Code governing 
investment tax credits. This 
determination allowed natural gas 
companies to retain the full benefits of 
the investment tax credits. In § 2.67a of 
its regulations,® the FPC recited the 
procedures for natural gas companies to 
elect a ratemaking and accounting 
treatment consistent with the Code.’® 
The FPC also ordered that once adopted 
a utility company may not change its 
accounting method without prior 
Commission approval.” 


C. The Notice of Proposed Rulemaking 


On February 22, 1985, the Commission 
issued a notice of proposed rulemaking’? 


* The Economic Recovery and Tax Act of 1981 
eliminated the ability of public utilities to elect 
Option 3. 

®LR.C. section 46(f)(3). 

*LR.C. section 46(f}(1). 

747 F.P.C 141 (1972). 

8 Id. 

*18 CFR 2.67a (1985). 

07d. at 142. 

"fd. at 143. 

*?Ratemaking Treatment of Investment Tax 
Credits for Natural Gas Pipeline Companies, 50 FR 
8138 (Feb. 28, 1985). 


(Notice) in which it proposed to revoke 
its determination that a gas supply - 
shortage exists as enunciated in its 
Statement of Policy in Order No. 448.'* 
The Commission stated that the current 
gas supply situation had changed since 
that of the 1970's when the FPC 
concluded that there was a gas supply 
shortage. '* The Commission noted tha 

once the short supply determination i ie 
revoked, the natural gas pipelines would 
no longer be barred from sharing with 
ratepayers the benefits of investment 
tax credits. 

The Commission further noted that 
because most of the pipelines elected 
Option 1, the natural gas pipelines might 
be placed in a less favored tax position 
relative to other regulated companies 
that elected Option 2 treatment. 
Accordingly, the Commission requested 
comment on whether natural gas 
pipelines should share the benefits of 
the investment tax credits with 
ratepayers as other regulated companies 
do."* The Commission also stated that 
the proposed change in regulatory 
treatment of investment tax credits for 
natural gas pipelines would be 
prospective. '” 

The Commission sought public 
comment on this proposal. Sixty 
comments reflecting the views of 
pipelines, distributors, end-users, 
Members of Congress, gas trade 
associations, and public bodies were 
filed in this docket. The final rule 
discusses and responds to the comments 
to the Notice. 


Il. The Final Rule 


A. Commission Decision 

On the basis of the record established, 
the Commission has determined that the 
supply of natural gas is sufficient to 
meet the present and future 
requirements of the domestic economy 
and that a final rule should be issued to 
revoke the Commission's prior short 
supply determination in its 1972 Policy 
Statement and repeal § 2.67a of its 


13In the Notice, the Commission noted that the 
Iowa State Commerce Commission {ISCC) 
petitioned the Commission to repeal § 2.67a of its 
regulations. ISCC requested that the Commission 
immediately revoke its finding of a gas supply 
shortage thus eliminating the special ratemaking 
treatment for investment tax credits of natural gas 
pipelines. ISCC further requested the Commission to 
implement specific procedures to recognize 
investment tax credits for natural gas pipelines in 
pending and future rate cases. Finally, ISCC 
proposed that the Commission implement this 
change retroactively to.be effective as of the date 
the supply shortage is determined to have ceased or 
in 1982. 

4 Td. at 8140. 

1550 FR at 8141. 

16 Id, 

1750 FR at 8140. 
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regulations. The Commission's reasons 
for doing so and its findings on issues 
raised by the commenters are set forth 
below. 


B. Revocation of Short Supply 
Determination 


The threshold issue with regard to 
whether the Commission should change 
its policy on investment tax credits for 
natural gas pipelines is whether the 
natural gas supply is sufficient to meet 
present and future needs. According to 
section 46(f) of the Code, the FPC had 
the authority to determine that there 
was an insufficient supply of natural gas 
to meet the then-present and future 
needs of the domestic economy.*® That 
determination made in 1972 was based 
on evidence and circumstances known 
to the Commission at that time. '® 

In the Notice, the Commission 
requested comments on whether the 


supply shortage determination, as to the. 


present and future supply requirements, 
should be revoked. All sixty 
commenters responded to this question. 
Essentially, the commenters express two 
viewpoints on whether the short supply 
determination should be revoked. 

All of the state public utility 
regulatory commissions, the National 
Association of Regulatory Utility 
Commissioners (NARUC), most of the 
distribution companies and a 
Congressional coalition ®° state that the 
supply of natural gas is sufficient to’ 
meet the present and future 
requirements of the domestic economy 
and support the Commission’s proposal 
to revoke its 1972 short supply 
determination. These commenters argue 
that there is adequate evidence 
demonstrating that there is a sufficient 
supply of natural gas to meet current 
and future requiremenis.”! 

INGAA and the natural gas 
pipelines ?? that comment individually 
contend that there is no basis for 
eliminating the 1972 short supply 
determination. Most of these 
commenters admit that although there is 
currently a deliverability surplus, there 


8Once this short supply determination was 
made, the natural gas pipelines qualified for special 
treatment as to investment tax credits. 

1947 F.P.C. 141. 

© The Northeast-Midwest Congressional 
Coalition submitted a letter signed by 83 Members 
of Congress. : 

21 See e.g., Citizen/Labor Energy Coalition, lowa 
State Commerce Comm'n, Michigan Gas Co., Public 
Service Electric and Gas Co., American Paper Inst., 
Indiana Gas Co., Michigan Consol. Gas Co. 

22 Ozark Gas Transmission Sys., Algonquin Gas 
Transmission Co., ANR Pipeline Co., Columbia Gas 
Trans. Corp. jointly with Columbia Gulf 
Transmission Co., Northern Border Pipeline Co., 
Texas Gas Transmission Corp., United Gas Pipe 
Line Co., Mountain Fuel Resources, Inc. 


is no true current gas supply surplus. 
They also allege that there is a lack of 
evidence to show that the supply is 
sufficient to meet the future 
requirements of the domestic economy. 
These commenters further claim that 
revocation of the short supply 
determination, and thus elimination of 
the special treatment of investment tax 
credits for natural gas companies, will 
discourage further investments in 
pipeline facilities and adversely affect 
the supply situation. 

1. Current Gas Supply. Most of the 
commenters state that the supply of 
natural gas is sufficient to meet current 
requirements. As noted above, even 
some commenters arguing that the future 
supply is insufficient concede that fact. 
Further, the Commission itself has 
determined on numerous occasions that 
there is a current substantial surplus of 
gas. These findings have been made 
based on evidence filed with the 
Commission in response to Commission- 


“initiated notices of inquiry concerning 


the implications of the natural gas 
markets on the Commission's attempt to 
develop comprehensive regulation of 
natural gas ** and with regard to 
numerous company requests to 
implement special marketing programs 
to enable pipelines to sell and transport 
excess gas supplies.” In fact, the courts 
have-also recognized this excess of gas 
supply.* 

The Commission therefore finds that 
the information provided in the 
comments in this docket, as well as the 
information supplied in the above- 
mentioned proceedings, convincingly 
shows that there is no current gas 
supply shortage. 

2. Future Gas Supply. As mentioned 
above, several commenters claim that 
even if there is a sufficient supply of 
natural gas for the present, such supply 
is short-lived. They claim that it will not 
last longer than a few years and will 
ultimately result in another shortage 
situation. The Gommission believes that 
these arguments are without merit. 


23 Natural Gas Pipeline Ratemaking, Risk, and 
Financial Implications after Partial Wellhead 
Decontrol, 50 FR 3801 (Jan. 28, 1985); Interstate 
Transportation of Gas for Others, 50 FR 114 (Jan. 2, 
1985) (hereinafter Docket No. RM85-1). 

24Tenneco Oil Co., 28 FERC { 61,383 as modified 
in 29 FERC { 61,334 (1984); Cities Service Oil and 
Gas Corp., 27 FERC {| 61,493 (1984); PanMark Gas 
Co., 26 FERC 61,341 (1984) and 27 FERC { 61,490 
(1984); Texas Eastern Trans. Corp., 27 FERC { 61,491 
(1984); Columbia Gas Trans. Corp., 25 FERC { 61,220 
(1983); Tenneco Oil Co., 25 FERC { 61,234 (1983); 
Transcontinental Gas Pipeline Corp., 25 FERC 
{ 61,219 (1983). 

25 Maryland People’s Counsel v. FERC, 761 F.2d 
768, 771 (D.C. Cir., 1985); Maryland People’s Counsel 
v. FERC, 761 F.2d 780, 781 (D.C. Cir. 1985). 


Commenters show that the gas supply 
has continued to improve steadily 
during the 1980's due to effective energy 
legislation, increased wellhead prices 
and consumer conservation.”* In 
addition, the evidence filed by major 
interstate pipeline companies and their 
custqmers supporting the special 
marketing programs mentioned above, 
and the documented effects of 
deregulation and increased prices under 
the Natural Gas Policy Act of 1978 
(NGPA) show that the sufficient supply 
will continue into the future. In fact, the 
industry is faced with such a gas supply 
excess that pipeline companies have 
incurred significant take-or-pay 
exposure.” 

Finally, the Commission will not 
speculate as to how long the current and 
future supplies will last. More 
importantly, the Commission will not 
maintain a short supply determination 
during a time of obvious excess supply. 
Such a position is not in the public 
interest because it requires ratepayers 
to pay for gas as if it were in short 
supply, when, in reality, no short supply 
situation exists. Further, this view 
renders the purpose of the short supply 
determination meaningless. 

In numerous Commission dockets, gas 
companies and their customers have 
acknowledged the current excess of gas 
supply. The evidence before the 
Commission clearly shows that the 
supply of natural gas is sufficient for the 
foreseeable future. 

It is clear that there is a sufficient 
supply of natural gas to meet the current 
requirements and further that the supply 
is sufficient for the future. Therefore, the 
short supply determination in Order No. 
448 is revoked. 

3. Await Congressional Action. 
Finally, several commenters claim there 
are currently several tax proposals on 
investment tax credits pending before 
Congress that may obviate the need for 
the Commission to act on this matter.” 
They assert that the more prudent 
course would be for the Commission to 
defer acting on the proposed change to 
the treatment of investment tax credits. 

The Commission disagrees with this 
position. Precise timing of Congressional 
action is uncertain, and waiting for 
Congressional action on these tax 

26 NARUC Comments at.13-15; Mich Con 
Comments at 8-11; American Public Gas Ass'n 
Comments at 1-3. 

27 Regulatory Treatment of Payments Made in 
Lieu of Take-or-Pay Obligations, 50 FR 16076 (Apr. 
24, 1985), FERC Stats. & Regs. {| 30,637 at 31,301 
(1985). 

28 Columbia Gas Distribution Cos., Northern 


Border Pipeline Co., Natural Gas Pipeline Co., 
Mississippi River Trans. Corp. 
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proposals might result in undue delay. 
Moreover, since the Commission has 
sufficient record evidence before it at 
this time it would not be in the best 
interest of the public to maintain the 
natural gas short supply determination 
any longer. In addition, the Commission 
would ignore its obligation and primary 
goal under the Natural Gas Act to 
protect consumers from excessive rates 
and charges,” if it did not act on this 
matter now. 


C. Accounting Treatment That Would 
Allow Natural Gas Ratepayers to Share 
in the Benefits of Investment Tax 
Credits 


As discussed above, the natural gas 
companies retain the entire benefit of 
the investment tax credits during the 
supply shortage determination. Once the 
natural gas supply shortage 
determination is revoked, the companies 
are permitted to share the benefits of the 
investment tax credits with the gas 
ratepayer. Under section 46{f) of the 
Code, utilities may elect either of two 
accounting treatments to share 
investment tax credits with their 
ratepayers. 

Most, if not all, of the natural gas 
pipelines elected Option 1 in order to 
qualify for the special investment tax 
credit treatment under Option 1a. The 
pipelines will therefore remain Option 1 
companies after the supply shortage 
determination is revoked, because, 
according to section 105 of the Code,* 
the election is a one-time choice. In 
addition to the restriction under the 
Code, the Commission's regulations 
provide that, once the accounting 
treatment for investment tax credits is 
selected, it may not be modified without 
prior Commission approval.*! Therefore, 
the natural gas pipelines that elected 
Option 1 are categorized for both tax 
and ratemaking purposes as Option 1 
companies. 


Changes to Accounting or Ratemaking 
Practices 


In the Notice, the Commission 
requested comments on what, if any, 
changes need to be made in the 
Commission’s accounting or ratemaking 
practices to make regulatory treatment 
of investment tax credits for natural gas 
pipelines comparable to the current 
regulatory treatment of electric 
utilities. ** 


*°FPC v. Hope Natural Gas Co., 320 U.S. 591, 610 
(1944). 

*LR.C. section 105. 

3147 FP. at 143. 

3250 FR at 8141. 


Two basic viewpoints are expressed 
in the comments as to this issue. First, 
some commenters argue that, if the 
Commission revokes the short supply 
determination, natural gas pipelines 
should be placed in no less favorable a 
position than electric utilities, i.e., 
specifically be given at least the 
equivaient of Option 2 treatment.* 
Second, other commenters disagree with 
any proposal to equalize the benefits 
under Options 1 and 2, because the 
Commission previously provided no 


Option 2 utilities with special 


rulemaking treatment to receive the 
benefits Option 1 pipelines enjoyed 
during the shortage period.** 

In the Notice, the Commission 
indicated its intention to equalize the 
benefits received under Option 1 to that 
of Option 2.** However, in light of the 
comments opposing the proposal, the 
Commission will not modify its existing 
accounting regulations to equalize the 
benefits under Option 1 to those 
received under Option 2. As many of the 
commenters ** point out, the natural gas 
pipelines knew that the election under 
section 105 of the Code was irrevocable, 
but that the short supply determination 
providing the most favorable ratemaking 
treatment was not. Therefore, when the 
pipelines elected Option 1, the pipelines 
assumed the risk that the e 
finding would be revoked at some future 
time leaving them to implement Option 1 
treatment for ratemaking purposes. 

The Commission also notes that no 
commenters provide any specific model 
or formula to achieve the equalization.*’ 
In fact, most commenters express no 
option as to how the options should be 
equalized or concede that the task 
should be done on a czse-by-case basis 
because the factors involved with 
equalizing the options are numerous, 
complex, and vary from company to 
company. Any general formula or model 
would have to incorporate specific, 
complex data, such as the time-value of 
the investment tax credits for multiple 
pieces of property for multiple 
companies where the data is fluid and 
changes over time. 


SINGAA, Transcontinental Gas Pipeline Co., 
Pacific Gas Trans. Co. 

** NARUC, Michigan Consol., Minn. Public 
Utilities Comm'n, Public Utilities Comm'n of the 
State of California, Pacific Gas & Electric Co., 
Memphis Light, Gas and Water Division. 

*50 FR 8138. 

* See, e.g., Michigan Consol., Pacific Gas and 
Electric, lowa State Commerce Comm'n. 

*7Only a few commenters (Natural, MRT and 
ANR) supporting equalization provide general 
approaches to make the two options comparable. 
They merely state that the Commission should 
develop a present value analysis or equation to 
achieve the result. 


In light of the above, the Commission 
finds that the effort involved in 
developing such a model and performing 
the complex calculations is 
disproportionate to the dollars involved 
in the difference in the benefits. Having 
Option 1 companies account fortheir 
investment tax credits according to the 
already established methodology set 
forth in the Code and as reflected in the 
Commission's regulations is easy to 
administer. This treatment comports 
with sound regulatory policy of allowing 
the Commission to perform its 
responsibilities to devise methods of 
regulation capable of reconciling 
conflicting interests.** 

Therefore, the Commission will not 
revise its ratemaking or accounting 
treatment to equalize Option 1 benefits 
with those of Option 2. Furthermore, the 
Commission requires the pipelines to 
account for their investment tax credits 
in a manner consistent with the option 
elected. 


D. The Effective Date of the Regulatory 
Change 


In the Notice, the Commission stated 
it would implement, on a prospective 
basis, any change to the treatment of 
investment tax credits earned by natural 
gas pipelines after the effective date of 
its final rule.*® Comments were filed in 
support of and in opposition to a 
prospective change. 

Those supporting prospective 
application of the final rule state that 
applying the final rule retroactively 
would be unfair to the pipelines and 
contrary to the intent of the Code.“ 
These commenters reason that the 
pipelines relied on the then-effective 
investment tax credit treatment when 
deciding to invest in facilities and that 
applying the change retroactively would 
appear to punish the pipelines for 
electing Option 1 which was a 
reasonable choice at that time. These 
commenters also stress that the final 
rule should not require pipelines to 
share investment tax credits earned 
during the short supply determination 
period even though part of these credits 
remain on the pipelines’ books. - 
Accordingly, these commenters request 
that the proposed treatment apply to 
new investment tax credits generated on 
or after the effective date of the rule. 

The commenters opposing prospective 
application of the final rule request that 
the Commission fix the effective date of 


** Permian Basin Rate Cases, 390 U.S. 747, 767 
(1967). 

3*50 FR 8139. 

“INGAA, Arizona Corporation Comm'n, 
Northern Border Pipeline Co. 
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the rule at: (1) The date it determines 
that the supply shortage ceased because 
the level of gas supply is the critical 
factor; (2) the November 8, 1982 filing 
date of ISCC’s petition, since the 

pipelines were put on notice that the 
short supply policy was being 
challenged; or (3) the date the NGPA 
was implemented because one of the 
purposes of the NGPA is to stimulate 
production.“ These commenters assert 
that application of the final rule at one 
of these points in time will repair some 
of the damage done to gas ratepayers 
who have received no benefit from the 
investment tax program. 

Another commenter “? advocates that 
the Commission make the final rule 
effective January 1, 1985, so that 
pipelines may adjust their accounting 
entries for the year ending December 31, 
1984 to have the effects of the final rule 
apply to investment tax credits 
generated on or after January 1, 1985. 
This commenter asserts that the January 
1, 1985 date is appropriate because it 
coincides with significant price 
deregulation and stimulated production 
levels under the NGPA and the shift to 
market pricing. This commenter argues 
that an effective date of January 1, 1985, 
is not retroactive ratemaking, because 
there has been an excess supply of gas 
for several years and pipelines have 
been on notice since ISCC’s November 
8, 1982, petition date that the 
Commission's 1972 short supply 
determination was under review. 

Comments calling for a retroactive 
effective date of the rule do not 
persuade the Commission that these 
dates are the reasonable choices. First, 
the Commission is revoking its short 
supply determination with regard to the 
treatment of investment tax credits for 
pipelines in the final rule issued today. 
Until this time, pipelines have been 
entitled to account for the investment 
tax credits under the special treatment 
set forth in the Code and retain the 
entire benefit of the investment tax 
credits. Second, according to section 
1.46.6(c)(5) of the tax regulations,“ the 
short supply status attaches to the 
property's investment tax credits for 
purposes of accounting and ratemaking 
treatment when the property is placed in 
service. This status as to the credits 
generated from that property does not 
evaporate when the short supply 
determination is revoked. 

In addition, the pipelines relied on the 
then-effective ratemaking treatment to 


“1 Energy Issues Intervention for Minnesota Dep't. 
of Public Service, Arizona Commerce Comm'n, lowa 
State Commerce Comm'n. 

“ Michigan Consol. 

* Treas. Reg. section 1.46(c)(5). 


make investments and to calculate their 
rates. They have stated their earnings 
reflecting this ratemaking treatment for 
prior investment tax credits. The 
Commission finds that it is 
inappropriate to apply the final rule 
retroactively and require pipelines to 
restate their past earnings to refect the 
ratemaking and accounting change. The 
Commission also believes that the final 
tule should not become effective 
retroactively and govern the treatment 
of investment tax credits generated 
during a prior designated shortage 
period. Therefore, the rule should 
become effective on a prospective basis 
and in a manner consistent with the 
thrust and purpose of the rule. 

In light of the comments submitted, 
the Commission is convinced that the 
final rule should become effective 
January 1, 1986. This date implements 
the Commission's intention of having the 
pipelines share the benefits of the 
investment tax credits as soon as 
possible and, in general, coincides with 
the end of the tax year. Also, this 
effective date will allow pipelines ample 
time to initiate new accounting 
procedures effective January 1, 1986. 


E. Application of Treatment Set Forth in 
the Final Rule 


Some commenters express opinions as 
to where the Commission should apply 
the final rule as to the treatment of 
investment tax credits for natural gas 
pipelines. These commenters generally 
state that the effects of the final rule 
should be implemented in the pipelines’ 
next general section 4 rate filings; “ 
while one commenter argues that the 
Commission should require the pipelines 
to file revised tariff sheets 
immediately. 

The Commission finds that a 
reasonable and administratively sound 
approach is to apply the effects of the 
final rule in each pipeline’s “next 
general section 4 rate proceeding where 
the Commission routinely investigates 
the company’s costs and revenues. *? In 
general section 4 rate filings, the 
pipelines will use the appropriate 
treatment for investment tax credits 
reflecting the change in procedures. 
effective January 1, 1986, and review of 


“Michigan Gas Utilities Co., Mountain Fuel 
Resources, Inc. 

45 Pennsylvania Public Utilities Commission. 

“6 As set forth in the Notice, any reference to 
natural gas pipeline companies includes all 
pipelines whether operated as a partnership, 
corppration or sole proprietorship. 50 FR 8139, note 
2 


*7For purposes of the application of this rule, a 
general section 4 proceeding includes a restatement 
of bamedariff rates under § 154.38(d){vi)(a) of the 
Commission's regulations. 


the accounting and ratemaking 
treatment can be part of the 
Commission's analysis of the filing. 


F: Repeal of § 2.67a of the Commission's 
Regulations 


In the Notice, the Commission stated 
that, as a housekeeping matter, it 
proposed to repeal § 2.67a of its 
regulations to conform with its proposal 
to revoke the short supply 
determination.** The mechanics of the 
accounting treatment for investment tax 
credits are set forth in the Uniform 
System of Accounts. Thus, references in 
Order No. 448 to the accounting and 
ratemaking treatment are duplicative. 
Therefore, the Commission repeals 
§ 2.67a. 


III. Regulation Flexibility Act 
Certification 

The Regulatory Flexibility Act of 1980 
(RFA), 5 U.S.C. 601-612 (1982), requires 
certain analyses of proposed agency 
rules that will have a “significant 
economic impact on a substantial 
number of small entities.” Pursuant to 
section 605(b) of the RFA, the 
Commission certified in the Notice that 
this rulemaking will not have a 
significant economic impact on a 
substantial number of small entities.“ 

The primary purposes of this rule are 
to: (1) Revoke the Commission's — 
determination that a supply shortage of 
natural gas exists as set forth in its 
Statement of Policy in Order No. 448; (2) 
repeal § 2.67a of the Commission’s 
regulations; and (3) require natural gas 
pipelines to treat investment tax credits 
earned on or after the effective date of 
the final rule in accordance with Part 
201 of the Commission's regulations. All 
of the jurisdictional natural gas 
companies that must comply with the 
rule are too large to be considered 
“small entities.” Moreover, no one filed 
comments on the finding of “no 
significant impact.” 

Accordingly, the Commission affirms 
its certification that the rule will not 
have a significant economic impact on a 
substantial number of small entities. 


IV. Effective Date 


This rule will become effective 
January 1, 1986. 


List of Subjects in 18 CFR Part 2 


Administrative practice and 
procedure, Electric power, 
Environmental impact statements, 
Natural gas pipelines. 


**50 FR at 8141. 
“50 FR 8141. 





49684 Federal Register / Vol. 50, No. 233 / Wednesday, December 4, 1985 / Rules and Regulations 


In consideration of the foregoing, the 
Commission amends Chapter I, Title 18, 
Code of Federal Regulations, as set forth 
below. 

By the Commission. Commissioner Sousa 
dissented with a separate statement to be 
issued later. 

Lois D. Cashell, 
Acting Secretary. 


PART 2—{ AMENDED] 


1. The authority citation for Part 2 
continues to read as follows: 


Authority: Department of Energy 
Organization Act, 42 U.S.C. 7101-7352 (1982); 
E.O. No. 12,009, 3 CFR Part 142 (1978); Federal 
Power Act, 16 U.S.C. 791a-828c (1982); 
Natural Gas Act, 15 U.S.C. 717-717w (1982); 
Natural Gas Policy Act of 1978, 15 U.S.C. 
3301-3432 (1982); Public Utility Regulatory 
Policies Act of 1978; 16 U.S.C. 2601-2645 
(1982); and the National Environmental Policy 
Act, 16 U.S.C. 4321-4361 (1978), unless 
otherwise indicated. 


§2.67a [Removed] 
2. Section 2.67a is removed. 


Comments filed by 


Public Service Commission of 
Wisconsin 

Kansas State Corporation Commission 

Kentucky Public Service Commission 

North Carolina Utilities Commission 

Montana Public Service Commission 

Illinois Commerce Commission 

Iowa State Commerce Commission 

Rhode Island Public Utilities 
Commission 

Colorado Public Utilities Commission 

Letter filed by Northeast-Midwest 
Congressional Coalition 

Public Service Electric and Gas 
Company 

Wisconsin Natural Gas Company 

American Paper Institute, Inc. 

Iowa-lIllinois Gas and Electric Company 

North Dakota Public Service 
Commission 

HNG Interstate on behalf of Florida Gas 
Transmission Company, 
Transwestern Pipeline Company, 
Black Marlin Company 

John Wilson 

Minnesota Public Utilities Commission 

People of the State of California and the 
Public Utilities Commission of the 
State of California 

Energy Issues Intervention, Office of the 
Minnesota Department of Public 
Service 

Indiana Gas Company 

Mountain Fuel Resources, Inc. 

ANR Pipeline Company 

Columbia Gas Distribution Companies 

Interstate Natural Gas Association of 
America 

Northern Natural Gas Company 


Columbia Gas Transmission 
Corporation, jointly with Columbia 
Gulf Transmission Company 

Consolidated Gas Transmission 
Corporation 

Natural Gas Pipeline Company of 
America 

Mississippi River Transmission 
Corporation 

United Gas Pipe Line Company 

Texas Gas Transmission Corporation 

Transcontinental Gas Pipe Line 
Corporation 

Texas Eastern Transmission 
Corporation 

Algonquin Gas Transmission Company 

Northern Border Pipeline Company 

Natural Gas Supply Association 

Ozark Gas Transmission System 

National League of Cities 

Board of Public Utilities, State of New 
Jersey 

State of Michigan and the Michigan 
Public Service Commission 

Northern States Power Company 

Public Service Commission of Nevada 

Arizona Corporation Commission 

Citizen/Labor Energy Coalition 

American Public Gas Association 

Michigan Gas Utilities Company 

Mrs. John C. Wrobbel 

Northern Illinois Gas Company 

Missouri Public Service Commission 

Northern Indiana Public Service 
Company 

Public Service Commission of the 
District of Columbia 

Public Service Commission of the State 
of New York 

Michigan Consolidated Gas Company 

Memphis Light, Gas and Water Division 

Pacific Gas Transmission Company 

Pennyslvania Public Utility Commission 


[FR Doc. 85-28803 Filed 12-3-85; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Parts 173, 175, 176, and 178 


[Docket Nos. 81F-0197, 82F-0055, and 82F- 
0087] 


Certain Food Additives; Denial of 
Request for Hearing 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Denial of request for hearing; 
final rule-related. 


SUMMARY: The Food and Drug ° 


Administration (FDA) is denying a 
request for a hearing on three final rules 
published in the Federal Register on 
August 19, 1983 (48 FR 37614, 37615, and 


37617), that amended the agency's food 
additive regulations. These amendments 
involved food additives that may 
contain trace amounts of carcinogenic 
impurities. After reviewing the 
objections to the amendments and the 
request for a hearing, FDA issued 
clarifying documents on April 2, 1984 (49 
FR 13016, 13018, and 13021), responding 
to objections to the August 19, 1983, 
final rules and providing additional time 
for the submission of objections or 
additional information. The agency is 
now issuing a final decision in that 
rulemaking, including a response to 
comments received from a Congressman 
and from Uniroyal and M&T Chemicals, 
Inc., regarding issues in the republished 
regulations (April 2, 1984). 

FOR FURTHER INFORMATION CONTACT: 
Thomas C. Brown, Center for Food 
Safety and Applied Nutrition (HFF-335), 
Food and Drug Administration, 200 C 
St., SW., Washington, DC 20204, 202- 
472-5690. 


SUPPLEMENTARY INFORMATION: FDA is 
issuing its final response to objections 
and comments on regulations that 
provided for the use of three food 
additives that may contain small 
amounts of carcinogenic impurities. 
Because the only objection that 
requested a hearing failed to raise a 
genuine and substantial issue of fact on 
which a meaningful hearing could be 
held, the agency is also denying the 
request for a hearing on these food 
additive regulations. 


History 
A. Rules Published on August 19, 1983 


FDA published three final rules in the 
Federal Register of August 19, 1983 (48 
FR 37614, 37615, and 37617), that 
regulated the use of two food additives 
that may contain epichlorohydrin and 
one food additive that may contain 
dibutyltin diacetate. The three final 
rules are described briefly below: 

1. Dimethylamine-epichlorohydrin 
copolymer. FDA adopted 21 CFR 173.60 
to provide for the safe use of 
dimethylamine-epichlorohydrin 


‘ copolymer for use as a flocculant and/or 


decolorizer in the clarification of 
refinery-sugar liquors and juices. That 
action responded to a petition (FAP 
OA3500) filed by American Cynanamid 
Co., Wayne, NJ 07470. 

2. Polyamide-epichlorohydrin water- 
soluble thermosetting resins. FDA 
amended 21 CFR 176.170 to remove the 
upper viscosity limit of a currently 
regulated retention aid. The retention 
aid is polyamide-epichlorohydrin water- 
soluble thermosetting resins prepared by 
reacting adipic acid with 


BEST COPY AVAILABLE 
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diethylenetriamine to form a basic 
polyamide and further reacting the 
polyamide with an epichlorohydrin and 
dimethylamine mixture. That action 
responded to a petition (FAP 2B3622) 
filed by Sandoz Colors and Chemicals, 
East Hanover, NJ 07936. 

The preambles to those two 
regulations explained that the agency 
had evaluated data in the petitions and 
had concluded that the proposed use of 
the substances is safe, and that the food 
additive regulations should be amended 
as requested in the petitions. The 
documents did not discuss the specific 
nature of the data evaluated. 

3. 2,2’-Oxamidobisfethy] 3-(3,5-ditert- 
butyl-4-hydroxy-phenyl)propionate]. 
FDA amended 21 CFR 175.105 and 
178.2010 to provide for the use of 2,2’- 
oxamidobis{ethyl 3-(3,5-ditert-butyl-4- 
hydroxyphenyl)propionate] as a 
component in adhesive formulations and 
as an antioxidant and/or stabilizer in 
polystyrene, rubber-modified 
polystyrene, and olefin polymers and as 
a component in adhesive formulations. 
That action responded to a petition 
(FAP 2B3592) filed by Uniroyal 
Chemical, Naugatuck, CT 06770. 

The preamble to the final rule 
adopting this amendment explained that 
the agency believed that one of the 
materials used in manufacturing the 
additive was a carcinogenic compound 
but did not identify the substance 
because FDA had concluded that its 
identity was a trade secret. The final 
rule discussed the rationale for 
regulating the additive described the 
results of the agency's assessment of the 
risk from the constituent. 


B. Objections to the August 19, 1983 
Final Rules 


1. Adequacy of the Discussion of the 
Factual and Legal Bases for Action. The 
Natural Resources Defense Council, Inc., 
122 East 42nd St., New York, NY 10168; 
and Public Citizen Health Research 
Group, 2000 P St. NW., Washington, DC 
20036, filed objections to the August 19, 
1983 regulations. The objections argued 
that the agency did not provide 
adequate information about the 
additives or the basis for FDA’s decision 
to approve them. The objections 
stressed that the preambles to the 
Federal Register documents did not 
disclose that the agency’s action 
involved consideration of whether the 
Delaney anticancer clause might apply 
to the additives. According to the 
objections, omission of such an 
explanation foreclosed interested 
persons from effectively commenting on 
or objecting to the regulations. The 
objections requested that FDA publish a 
supplemental Federal Register notice 


discussing the factual and legal basis for 
its decisions. The objections also 
requested that FDA disclose the 
chemical identity of the constituent in 
the Uniroyal petition (48 FR 37615) and 
to discuss all other relevant health and 
safety issues. 

As a result of the objections, in the 
Federal Register of April 2, 1984 (49 FR 
13016, 13018, and 13021), the agency 
clarified the regulations issued on 
August 19, 1983. This clarification of the 
final rules responded to requests for 
supplemental information about the 
reasons for FDA's decision and 
provided an additional 30 days for the 
submission of objections or additional 
information in support of objections that 
has already been filed. 

Following FDA's receipt of the 
objections to the final rule that regulated 
2,2’-oxamidobis[ethy] 3-(3,5-di-tert-butyl- 
4-hydroxyphenyl)propionate] 
manufactured with a trade secret 
catalyst (dibutyltin diacetate), Uniroyal 
informed FDA that it would waive trade 
secret status for the catalyst. Therefore, 
in the Federal Register of April 2, 1984 
(48 FR 13018), FDA disclosed the 
identity of the catalyst and responded to 
the request for a discussion of the health 
and safety issues involved. _ 

The agency stated that although the 
food additive that Uniroyal petitioned to 
list, 2,2'-oxamidobisfethyl 3-(3,5-ditert- 
butyl-4-hydroxyphenyl)propionate], has 
not itself been found to induce cancer, it 
may contain trace amounts of dibutyltin 
diacetate, a carcinogenic compound, 
which is used in the manufacture of the 
additive. FDA stated that it had 
reviewed the available toxicity data and 
its exposure calculation for the additive 
and had determined that the upper limit 
individual lifetime risk posed by 
exposure to dibutyltin diacetate is no 
more than 1 in 10 million. The agency 
therefore concluded that the proposed 
use of the food additive 2,2'- 
oxamidobis[ethy] 3-(3,5-ditert-buty]-4- 
hydroxypheny]l)propionate] is safe. 

FDA also explained why it granted 
Sandoz’s petition to amend 21 CFR 
176.170. The agency stated that in 
evaluating that petition, it had 
considered data bearing on the safety of 
the additive, including the safety of 
various constituents of the additive. 
FDA pointed out that the polyamide- 
epichlorohydrin water-soluble 
thermosetting resins that constitute the 
food additive have not been found to 
induce cancer, but that those resins may 
contain trace amounts of a carcinogenic 
compound, epichlorohydrin, which is - 
used in the manufacture of the additive. 
The agency calculated the upper bound 
limit of lifetime risk of cancer resulting 
from exposure to epichlorohydrin from 


the previously regulated uses of 
polyamide-epichlorohydrin water- 
soluble copolymer resins to be no more 
than 1 in 100 million. The agency stated 
that removing the upper viscosity limit 
for the polymer allows for.a higher 
molecular weight copolymer, which is 
more efficient as a retention aid for 
paper and paperboard. The agency had 
concluded that a higher molecular 
weight copolymer is not likely to contain 
any more epichlorohydrin monomer 
than the copolymer resin with the lower 
viscosity. FDA based the upper bound 
risk estimate for the lower viscosity 
resin on the conservative assumption 
that all uncoated paper would be treated © 
with the resin. Therefore, FDA 
concluded that the decision to allow a 
higher viscosity resin would not 
increase the exposure to 
epichlorohydrin monomer from that 
previously assumed, and that the upper 
bound risk is consistent with a 
reasonable certainty of no harm and 
therefore is safe. . 

Finally, FDA explained that in 
evaluating American Cyanamid’s 
petition on dimethylamine- 
epichlorohydrin copolymer, it had 
considered data on the possible 
presence in the finished additive of trace 
amounts of epichlorohydrin. After 
evaluating all the available data, the 
agency concluded that there is no 
reason to expect that even trivial 
amounts of epichlorohydrin would be 
added to food by the use of this 
additive. The agency stated that any 
attempt to quantify risk therefore would 
be meaningless because it would be 
based on an assumption that FDA 
believes to be unsupported by fact. 

FDA explained that, nevertheless, it 
had done a single risk estimate to assure 
itself of the safety of the use of this 
additive. The agency had estimated that 
a consumer could ingest 4.5 micrograms 
per day of dimethylamine- 
epichlorohydrin copolymer if all sugar 
consumed were prepared with this 
additive. Under the specifications 
established by the agency, the additive 
may contain no more than 10 parts per 
million epichlorohydrin (although, in 
fact, epichlorohydrin has never been 
found in the additive). If the additive did 
contain 10 parts per million 
epichlorohydrin, and if epichlorohydrin 
remained in the sugar at the same level 
at which it was added as part of the 
additive, the epichlorohydrin would 
present a lifetime risk of cancer of no 
more than 2 in 1 trillion. The agency 
therefore concluded that a finding of 
such a low risk, even using speculative, 
worst-case assumptions, establishes 
that there is effectively no risk of cancer 
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from the use of dimethylamine- 
epichlorohydrin copolymer. 

Therefore, FDA fally explained the 
basis for its decision to approve these 
three food additives in the April 2, 1984 
Federal Register. The agency has not 
received any objections to the 
explanation it provided. Therefore, FDA 
considers that it has satisfied this 
objection to its August 19, 1983 final 
rules. 

2. Legality of Using the Constituents 
Policy. The objections filed by the 
Natural Resources Defense Council, Inc., 
and Public Citizen Health Research 
Group also argued that the August 19, 
1983 regulations were illegal because 
they relied on the “constituents policy,” 
which the objections characterized as 
contrary to the Delaney Clause. FD 
rejects these arguments. . 

FDA believes that its constituents 
policy, also known as the carcinogenic 
impurities policy, is consistent with the 
Delaney anticancer clause of the Food 
Additives Amendment of 1958 (section 
409{c)(3)(A) of the act, 21 U.S.C. 
348(c)}(3)(A)}. That provision states 
“* * * That no additive shall be deemed 
to be safe if it is found to induce cancer 
when ingested by man or animal, or if it 
is found, after tests which are 
appropriate for the evaluation of the 
safety of food additives, to induce 
cancer in man or animal, * * *.” The 
constituents policy interprets the 
Delaney anticancer clause as being 
triggered only if the food additive as a 
whole is found to cause cancer. Because, 
by its terms, the Delaney anticancer 
clause turns on whether the 
“additive * * * is found to induce 
cancer * * *,” there is no conflict 
between this provision and FDA's 
interpretation of it. When the Delaney 
anticancer clause does not apply, the 
agency determines the safety of the food 
additive under the so-called “general 
safety clause” of the act, 21 U.S.C. 
348(c)(3)(A). 

The Agency's interpretation was 
upheld in Scott v. FDA, 728 F.2d 322 (6th 
Cir. 1984). That case involved a 
challenge to FDA’s decision to approve 
the use of D&C Green No. 5 (47 FR 
24278; June 4, 1982), which contains a 
carcinogenic impurity but has not itself 
been shown to cause cancer. Relying 
heavily on the reasoning in the agency's 
decision to list this color additive, the 
United State Court of Appeals for the 
Sixth Circuit rejected the challenge to 
FDA's action and affirmed the listing 
regulation. 

Therefore, despite the objections, FDA 
concludes that its constituents 
(carcinogenic impurities) policy is fully 
consistent with the act. Section B.4. of 
this preamble discusses the agency's 


disposition of Public Citizen Health 
Research Group's request for hearing on 
the application of the constituents 
policy. 

3. Request for Stay of Regulations. 
The Natural Resources Defense Council, 
Inc., requested an immediate stay on the 
regulations. 

As stated in the April 2, 1984 rules, 
because the agency found that those 
additives are safe, it concluded that a 
stay would not serve the public interest. 
Therefore, the agency did not stay the 
regulations. FDA concluded that its 
denial of the request for stay was fully 
consistent with 21 U.S.C. 348(e), which 
grants the Secretary, and by delegation 
the agency, discretion to decide whether 
a stay is appropriate. 

4. Request for Hearing. In their 
objections, the Public Citizen Health 
Research Group requested a public 
hearing, and the Natural Resources 
Defense Council, Inc., Stated that it 
would reserve its right to do so at a later 
stage of the administrative process. 
However, the Natural Resources 
Defense Council apparently decided not 
to exercise that right. It has not 
requested a hearing, and the time to do 
so has passed. 

Section 409(f)} of the act provides that 
any person adversely affected by a final 
food additive regulation may file 
objections, specifying with particularity 
the provisions of the order “deemed 
objectionable, stating reasonable 
gounds therefor,” and request a public 
hearing based upon such objections. 
However, the Commissioner may deny 
the hearing request if the objections to 
the regulations do not raise material 
issues of fact that can be resolved at a 
hearing. CNI v. Novitch, — F.2d — (D.C. 
Cir. 1985); Pineapple Growers Ass'n v. 
FDA, 673 F.2d 1083, 1085-1086 (Sth Cir. 
1982); Dyestuffs and Chemicals, Inc. v. 
Flemming, 271 F.2d 281, 286 (8th Cir. 
1959), cert. denied, 362 U.S. 911 (1960). 

The Public Citizen Health Research 
Group did not dispute any factual issues 
such as the adequacy of safety testing or 
the carcinogenicity of the impurities. 
Rather, its objections and the request for 
a hearing were based solely on the 
agency’s application of the constituents 
policy in approving the three food 
additives. Therefore, these objections 
have raised points that present issues of 
law and policy, not a material issue of 
fact upon which a meaningful hearing 
could be held. The objections did not 
meet the burden of providing evidence 
to justify a hearing as described in 21 
CFR 12.24(b). Thus, the agency 
concludes that a hearing is not 
warranted. 


C. Other Comments 


In addition to the objections discussed 
above, FDA received a comment that 
expressed concern that the carcinogenic 
impurities approach to regulation would 
be adopted by the Environmental 
Protection Agency in the regulation of 
pesticides. The comment also expressed 
concern about FDA's refusal to identify 
a carcinogenic impurity on the basis that 
it was a trade secret. (See the discussion 
in section B.1. of this preamble.) 

Although certain types of pesticides 
residues in food are regulated as food 
additives in 21 CFR Part 193, the actual 
review of the safety of the pesticides is 
done by the Environmental Protection 
Agency. As stated above, FDA 
considers the constituents policy to be a 
scientifically and legally sound 


’ approach to the regulation of food and 


color additives. FDA believes that the 
question of whether the constituents 
policy should be used for the regulation 
of pesticides is more properly left to the 
Environmental Protection Agency. : 

As also stated above, FDA has 
disclosed the identity of the 
carcinogenic constituent. 

Therefore, FDA concludes that the 
comment does not provide any basis for 
altering its action on these food 
additives. 

In addition, in response to the April 2, 
1984 republication of the final 
regulations for the three food additives, 
FDA received two comments. One 
comment was submitted by M&T 
Chemicals, Inc., Rahway, NJ, and the 
other was submitted by Uniroyal, Inc., 
Middlebury, CT. Both submissions dealt 
with FDA's decision that dibutyltin 
diacetate is a carcinogen. Both argued 
that the particular animal study that 
FDA relied upon in concluding that 
dibutyltin diacetate is a carcinogen does 
not support that conclusion. 

These submissions contained no new 
data. They merely expressed the opinion 
that, based upon the study, dibutyltin 
diacetate is not a carcinogen. The 
agency concludes that these opinions do 
not constitute a basis for reversing its 
judgment about the study. 


Summary and Conclusions 


Under 21 CFR 170.3{i), a food additive 
is safe if there is a reasonable certainty 
in the minds of competent scientists that 
the substance is not harmful under its 
intended conditions of use. FDA's 
regulations reflect the congressional 
judgment that an additive must be 
properly tested and the tests carefully 
evaluated, but that the additive need 
not, indeed cannot, be shown to be safe 
to an absolute certainty. 
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As stated above and in the August 19, 
1983 and April 2, 1984 final regulations, 
the agency considered data bearing on 
the safety of the three additives, 
including the safety of the various 
constituents of the additives. 
Additionally, the agency has conducted 
risk estimates to assure itself of the 
safety of the use of these additives. 
Based on the available evidence, FDA 
concludes that the use of these three 
additives is safe. 

The objections filed by the Public 
Citizen Health Research Group, as well 
as by the Natural Resources Defense 
Council, Inc., essentially raised points 
that present issues of law and policy, 
not issues of fact. As explained in the 
specific section discussing the standard 
for granting a hearing, the agency is not 
required to grant a hearing in such 
circumstances. Thus, for the reasons 
discussed more fully in this document, 
which presents a final response to the 
objections and the comments received 
in these rulemakings, FDA is denying 
the request for a hearing. 

Dated: November 8, 1985. 

Joseph P. Hile, 

Associate Commissioner for Regulatory 
Affairs. 

[FR Doc. 85-28768 Filed 12-3-85; 8:45 am] 
BILLING CODE 4160-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


21 CFR Parts 193 and 561 


[FAP 1H5311, 2H5369, 3H5376, 3H5382, 
3H5389, 3H5404, 3H5405/R805; FRL-2934- 
2) 


Pesticide Tolerances for Metalaxy! 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This rule establishes 
tolerances for the combined residues of 
the fungicide metalaxy] and its 
metabolites in or on certain food and 
feed commodities. This regulation, to 
establish maximum permissible levels of 
residues of metalaxy] in or on the 
commodities, was requested through 
petitions submitted by Ciba-Geigy Corp. 
Elsewhere in this issue of the Federal 
Register, tolerances for metalaxyl! on 
various raw agricultural commodities 
are also being established. 

EFFECTIVE DATE: Effective on December 
4, 1985. 

ADDRESS: Written objections, identified 
by the document control number [FAP- 
1H5311, 2H5369, 3H5376, 3H5382, 
3H5389, 3H5404, 3H5405/R805], may be 


submitted to the: Hearing Clerk (A-110), 
Environmental Protection Agency, Rm. 
3708, 401 M St., SW., Washington, DC 
20450. 


FOR FURTHER INFORMATION CONTACT: 

By mail: Henry M. Jacoby, Product 
Manager (21), Registration Division (TS- 
767C), Environmental Protection 
Agency, 401 M St., SW., Washington, DC 
20460. Office location and telephone 
number: Room 227, CM +2, 1921 
Jefferson Davis Highway, Arlington, VA 
22202, (703-557-1900). 


SUPPLEMENTARY INFORMATION: EPA 
issued notices, published in the Federal 
Register, which announced that Ciba- 
Geigy Corp., Agricultural Division, P.O. 
BOX 11422, Greensboro, NC 27409, had 
submitted for and feed additive petitions 
to EPA requesting that the 
Administrator, pursuant to section 409 
of the Federal Food, Drug, and Cosmetic 
Act, purpose amending 21 CFR Parts 193 
and 561 by establishing regulations 
permitting the combined residues of 
metalaxy] (N-(2,6-dimethylphenyl)-N- 
(methoxyacetyl) alanine methyl ester] 
and its metabolites containing the 2,6- 
dimethyl aniline moiety and the NV-(2- 
hydroxymethyl-6-methyl) moiety, 
expressed as metalaxyl. 

The petitions, the Federal Register 
(FR) citations, the commodities 
included, the tolerance limitations, and 
the CFR section affected follow: 

1. FAP 1H5311. 47 FR 30640; July 14, 
1982. Dry hops at 2.0 parts per million 
(ppm)—21 CFR 561.273. 

2. FAP 2H5369. 47 FR 53116; November 
24, 1982. Soybean hulls, soybean meal, 
soybean soapstock, and milling fractions 
of wheat at 1.0 ppm—21 CFR 561.273. 
Milling fractions of wheat at 1.0 ppm— 
21 CFR 193.277. 

Amended in 48 FR 31082; July 6, 1983 
by deleting soybean hulls, soybean 
meal, and soybean soapstock. 

3. FAP 3H5376. 47 FR 57126; December 
22, 1982. Citrus oil at 7.0 ppm—21 CFR 
193.277. Dried citrus pulp at 6.0 ppm and 
citrus molasses at 5.0 ppm—21 CFR 
561.273. 

Amended in 48 FR 20131; May 4, 1983 
by increasing the tolerance levels for 
dried citrus pulp and citrus molasses to 


* 7.0 ppm. 


4. FAP 3H5382. 48 FR 11155; March 16, 
1983. Soybean hulls, soybean meal, and 
soybean soapstock at 1.0 ppm—21 CFR 
561.273 

Ciba-Geigy subsequently amended the 
petition by (1) increasing the tolerance 
levels for soybean hulls, soybean meal, 
and soybean soapstock to 2.0 ppm; (2) 
proposing tolerance for cotton soapstock 
at 2.0 ppm which Ciba-Geigy 
subsequently withdrew. 


5. FAP 3H5389. 48 FR 18980; April 20, 
1983. Apple pomace (dry) at 2.0 ppm and 
apple pomace (wet) at 0.4 ppm—21 CFR 
561.273. 

6. FAP 3H5404. 48 FR 40432; 
September 7, 1983. Legume vegetable, 
cannery waste at 5.0 ppm—21 CFR 
561.273. 

7. FAP 3H5405. 48 FR 40432; 
September 7, 1983. Peanut meal at 1.0 


‘ppm and peanut soapstock at 2.0 ppm— 


21 CFR 561.273. : 

No comments were received in 
response to the notices of filing. 

The toxicological data and other 
relevant information submitted in the 
petitions are discussed in a related 
document [PP’s 1F2537, 2F2743, 2F2762, 
2F 2764, 3F2786, 3F2818, 3F2827, 3F2847, 
3F2848, 3F2918, 3F 2919, 3F2955/R804], 
establishing tolerances for metalaxyl in 
or on various raw agricultural 
commodities, appearing elsewhere in 
this issue of the Federal Register. 

The pesticide is considered useful for 
the purpose for which the feed and food 
additive regulations are sought and it is 
concluded that the fungicide may safely 
be used in accordance with the 
prescribed manner when such uses are 
in accordance with the label and 
labeling registered pursuant to FIFRA as 
amended (86 Stat. 973, 89 Stat. 751, 
U.S.C. 135(a) et seq.). Therefore, the feed 
and food additive regulations are 
established as set forth below. 

Any person adversely affected by 
these regulations may, within 30 days 
after publication of this rule in the 
Federal Register, file written objections 
with the Hearing Clerk at the address 
given above. Such objections should © 
specify the provisions of the regulations 
deemed objectionable and the grounds 
for the objections. If a hearing is 
requested, the objections must state the 
issues for the hearing and the ground for 
the objections. A hearing will be granted 
if the objections are supported by 
grounds legally sufficient to justify the 
relief sought. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 606-612), the 
Administrator has determined that 
regulations establishing new feed 
additive levels, or conditions for safe 
use of additives, or raising such food 
and feed additive levels do not have a 
significant economic impact on a 
substantial number of small entities. A 
certification statement to this effect was 
published in the Federal Register of May 
4, 1982 (46 FR 24945). 
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List of Subjects in 21 CFR Parts 193 and 
561 


Food additives, Animal feeds, 
Pesticides and pests. 

Dated: November 22, 1985 
Steven Schatzow, 
Director, Office of Pesticide Programs. 


PART 183—{ AMENDED] 


Therefore 21 CFR Parts 193 and 561 
are amended as follows. 

1. In Part 193: 

a. The authority citation for Part 193 
continues to read as follows: 


Authority: 21 U.S.C. 348. 


b. Section 193.277{a} is amended by 
adding, and alphabetically inserting 
citrus oil, redesignating the existing 
paragraph (b) as fc}, and adding a new 
paragraph (b) to read as follows: 


§ 193.277 Metalaxyt. 


nt 


(b) Indirect or inadvertent tolerances. 
Tolerances are established for indirect 
or inadvertent residues of metalaxyl in 
the food commodities when present 
therein as a result of the application of 
metalaxyl to growing crops listed in 40 
CFR 180.408{a) and other non-food crops 
as listed below: 


PART 561—{ AMENDED] 


2. In Part 561: 

a. The authority citation for Part 561 
continues to read as follows: 

Authority: 21 U.S.C. 348. 


b. Section 561.273{a) is amended by 
adding, and alphabetically inserting the 
following feed commodities, 
redesignating the existing paragraph (b) 
as (c), and adding a new paragraph (b} 
to read as follows: 


§561.273 Metalaxyl. 


a 


(b} Indirect or inadvertent tolerances. 
Tolerances are established for indirect 
or inadvertent residues of metalaxyl in 
the food commodities when present 
therein as a result of the application of 
metalaxyl to growing crops listed in 40 
CFR 180.408{a] and other non-food crops 
as listed below: 


[FR Doc. 85-28826 Filed 12-3-85; &45 am} 
BILLING CODE 6560-50-™ 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 
23 CFR Part 658 


Deletion of Non-Federal-Aid Primary 
Routes From the National Network for 
Commercial Motor Vehicies; 
Correction 


AGENCY: Federal Highway . 
Administration (FHWA), DOT. 
ACTION: Final rule; correction. 


SUMMARY: This document corrects the 


final rule concerning non-Federal-aid 
primary routes deleted from the 
National Network that appears at page 
46425 in the Federal Register on Friday, 
November 8, 1985 (50 FR 46425). The 
action is necessary to correct a 
typographical error in a posted route 
number for the State of Pennsylvania. 
EFFECTIVE DATE: December 4, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Richard A. Torbik, Office of 
Highway Planning, (202) 426-0233, or 
Mr. David C. Oliver, Office of the Chief 
Counsel, (202) 426-0825, Federal 
Highway Administration, 400 Seventh 
Street, SW., Washington, D.C. 20590. 
Office hours are from 7:45 a.m. to 4:15 
p.m., ET, Monday through Friday, except 
legal holidays. 

In FR Doc. 85-26654, appearing on 
page 46426, in the last paragraph of the 


first column, the reference to “PA 410” 
should read “PA 413” and on page 46427 
under item number 6, the posted route 
number “PA 410” is corrected to read 
“PA 413.” 

Issued on: November 26, 1985. 
Anthony J. McMahon, 
Chief Counsel, Federal Highway 
Administration. 
[FR Doc. 85-28790 Filed 12-3-85 8:45 am] 
BILLING CODE 4910-22-M 


DEPARTMENT OF DEFENSE 
Department of the Air Force 
32 CFR Part 828 


Rewards for Recovery of Lost Air 
Force Property 


AGENCY: Department of the Air Force, 
DOD. 


ACTION: Final rule. 


SUMMARY: The Department of the Air 
Force is amending Title 32, Chapter VII 
of the CFR by removing Part 828, 
Rewards for Recovery of Lost Air Force 
Property. The rule is removed because it 
has limited applicability to the general 
public. This action is the result of 
departmental review. The intended 
effect is to insure that only regulations 
which substantially affect the public are 
maintained in the Air Force portion of 
the Code of Federal Regulations. 
EFFECTIVE DATE: November 25, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Patsy J. Conner, Air Force Federal 
Register Liaison Officer, AF/DASJR(Sj, 
Pentagon, Washington, D.C. 20330-5025, 
telephone: (202) 697-1861. 

Authority: Sec. 8012, 70A Stat, 488; 10 
U.S.C. 8012. 


PART 828—[REMOVED] 
Accordingly, 32 CFR, Chapter VIL, is 

amended by removing Part 828. 

Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 

[FR Doc. 85-28775 Filed 12-3-85; 8:45 am] 

BILLING CODE 3910-01-M 


32 CFR Part 880 


Obtaining Medical, Dental, and 
Veterinary Care From Civilian Sources 


AGENCY: Department of the Air Force, 
DOD. 


ACTION: Final rule. 


SUMMARY: The Department of the Air 
Force is amending Title 32, Chapter VIE 
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of the CFR by removing Part 880, 
Obtaining Medical, Dental and 
Veterinary Care from Civilian Sources. 
The rule is removed because it has 
limited applicability to the general 
public. This action is the result of 
departmental review. The intended 
effect is to insure that only regulations 
which substantially affect the public are 
maintained in the Air Force portion of 
the Code of Federal Regulations. 
EFFECTIVE DATE: November 25, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Mrs. Patsy J. Conner, Air Force Federal 
Register Liaison Officer, AF/DASJR(S), * 
Pentagon, Washington, D.C. 20330-5025, 
telephone: (202) 697-1861. 


Authority: 10 U.S.C. 8012. 


SUPPLEMENTARY INFORMATION: 
Accordingly, 32 CFR, Chapter VII, is 
amended by removing Part 880. 

Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 85-28794 Filed 12-3-85; 8:45 am] 
BILLING CODE 3910-01-M 


POSTAL SERVICE 


39 CFR Part 10 


Express Mail International Service to 
Cyprus 


AGENCY: Postal Service. 


ACTION: Final action on Express Mail 
International Service to Cyprus. 


SUMMARY: Pursuant to an agreement 
with the postal administration of 
Cyprus, the Postal Service intends to 
begin Express Mail International Service 
with Cyprus at postage rates indicated 
in the tables below. Service is scheduled 
to begin on January 4, 1986. 


EFFECTIVE DATE: January 4, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Leon W. Perlinn, (202) 268-2673. 
SUPPLEMENTARY INFORMATION: By a 
notice published in the Federal Register 
on October 23, 1985 (50 FR 42966), the 
Postal Service announced that it was 
proposing to begin Express Mail 
International Service to Cyprus. 
Comments were invited on published 
rate tables, which are proposed 
amendments to the International Mail 
Manual (incorporated by reference in 
the Code of Federal Regulations, 39 CFR 
10.1), and which are to become effective 
on the date service begins. 

No comments were received. 
Accordingly, the Postal Service states 
that it intends to begin Express Mail 


’ International Service with Cyprus on 


January 4, 1986 at the rates indicated in 
the table below. - 


List of Subjects in 39 CFR Part 10 
Postal Service, Foreign relations. 
PART 10—[AMENDED] 


The authority citation for Part 10 
continues to read as follows: 


Authority: 5 U.S.C. 552({a); 39 U.S.C. 401, 
404, 407, 408. 


CyYPRUS.—EXPRESS MAIL INTERNATIONAL 
SERVICE 


1 Rates in this table are é 
international Custom ee. xpress Mail shipped 
Service nated Post Office it providing for tender by the customer at a 

up is avaiable under a Service Agreement for an 


= stop, regardiess of 
+ +e International 
me Service 


icable to each piece of 
under a 


ed 
Agreement incurs 4 cn a 


A transmittal letter making these 
changes in the pages of the International 
Mail Manual will be published in the 
Federal Register as provided in 39 CFR 


BEST COPY AVAILABLE 


\ 


10.3 and will be transmitted to 
subscribers automatically. 

W. Allen Sanders, 

Associate General Counsel, Office of General 
Law and Administration. 

[FR Doc. 85-28845 Filed 12-3-85; 8:45 am] 
BILLING CODE 7710-12-M 


39 CFR Part 113 


Guidance and Procedures on Issuance 
of or Refusal to issue Postage Meter 
Licenses 


AGENCY: Postal Service. 
ACTION: Final rule. 


SUMMARY: The Postal Service adds to its 
regulations specific guidance to a 
postmaster in the issuance of or refusal 
to issue a postage meter license and to 
establish procedures for a customer who 
wishes to appeal a decision refusing to 
issue a meter license. Procedures similar 
to those adopted here already apply to 
the situation where an existing postage 
meter license is to be revoked. For the 
sake of consistency and fairness it 
seems reasonable to apply basically the 
same procedures when a customer 
applies for a postage meter license. 


EFFECTIVE DATE: January 4, 1986. 


FOR FURTHER INFORMATION CONTACT: 
F. E. Gardner (202) 245-5756. 


SUPPLEMENTARY INFORMATION: On 
September 10, 1985, the Postal Service _ 
published for comment in the Federal 
Register (50 FR 36885) proposed changes 
to 144.21 of the Domestic Mail Manual to 
carry out the purposes described in the 
Summary, above. Interested persons 
were invited to submit comments 
concerning the proposed changes on or 
before October 10, 1985. No comments 
were received. 

Accordingly, the Postal Service 
hereby adopts, without change, the 
following amendments to the Domestic 
Mail Manual, which is incorporated by 
reference in the Code of Federal 
Regulations. See 39 CFR 111.1. 


List of Subjects in 39 CFR Part 111 
Postal Service. 


PART 111—[AMENDED] 


1. The authority citation for Part 111 
continues to read as follows: 

Authority: 5 U.S.C. 552(a); 39 U.S.C. 401, 
404, 407, 408, 3001-3011, 3201-3219, 3403-3405, 
3601, 3621; 42 U.S.C. 1973cc-13, 1973cc—14. 
PART 144—POSTAGE METERS AND 
METER STAMPS 

2. In 144.2 revise .21 to read as 
follows: 
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144.2 Meter License. 
21 Application. 
211 Procedures. 

A customer may obtain a license to 
use a postage meter by submitting Form 
3601-A, Application for a Postage meter 
License {or a form supplied by the 
manufacturer containing the same 
information and format), to the pest 
office where the metered mail will be 
deposited. No fee is charged. On 
approval, the postmaster will issue the 
license. 

.212 Refusing to Issue A Meter 
License. 

A postmaster may refuse to issue a 
meter license under any of the following 
circumstances: 


a. The customer has submitted a 
falsified application for a license. 

b. Within five years immediately 
preceding submission of the application, 
the customer violated a regulation 
relating to the care or use of a meter, 
resulting in revocation of a meter 
license. 

c. There is substantial reason to 
believe that the meter will be used in 
violation of the regulations governing 
the use of postage meters. 

.213 Notification of Refusal to Issue. 

When a postmaster refuses to issue a 


Te appeal the refusal to issue a meter 
license, a customer must file a written 
statement of objection within 10 days 
after notification. The appeal wilt be 
sent to the Office of Mail Classification, 
Washington, DC 20260-5360, for 
resolution. The Office of Mail 
Classification will notify the ctistomer of 
the decision through the postmaster. The 
postmaster will note the date of the 
decision on the appeal on the Form 
3601-A. Where the refusal to issue a 
license is sustained by the Office of Mail 
Classification, a copy of the decision 
will be retained for a year. 

A transmittal letter making these 
changes in the pages of the Domestic 
Mail Manual will be published and will 
be transmitted to subscribers 
automatically. Notice of issuance of the 
transmittal letter will be published i in 


Associated General Counsel, Office of 
General Law and Administration. 

[FR Doc. 85-28776 Filed 12-3-85; 8:45 am] 
BILLING CODE 7710-12-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR PART 180 


[PP 1F2537, 2F2743, 2F2762, 2F2764, 
3F2786, 3F 2818, 3F2827, 3F2847, 3F 2848, 
3F2918, 3F2919, 3F2955/R804; FRL-2934-3] 


Pesticide Tolerances for Metalaxyt 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SuMMARY: This rule establishes 
tolerances for the combined residues of 
the fungicide metalaxyl and its 
metabolites in or on certain raw 
agricultural commodities. This 
regulation, to establish maximum 
permissible levels of residues of 
metalaxyl! in or on the commodities, was 
requested through petitions submitted 
by Ciba-Geigy Corp. Elsewhere in this 
issue of the Federal Register, food and 
feed additive regulations for metalaxy! 
are also being established.. 

EFFECTIVE DATE: Effective on December 

4, 1985. 

ADDRESS: Written abjections, identified 

by the document control number [PP 

1F 2537, 2F2743, 2F2762, 2F2764, 3F 2786, 

3P2818, 3F2827, 3F2847, 3F 2848, 3F2918, 

3F2919, 3F2955/R804} may be submitted 
to the: 

Hearing Clerk (A—110}, Environmental 
Protection Agency, Rm. M-3708, 401 
M. St., SW., Washington, D.C. 20460. 

FOR FURTHER INFORMATION CONTACT: 

By mail: Henry M. Jacoby, Product 
Manager (PM) 21, Registration 
Division (TS-767C}, Environmental 
Protection Agency, 401 M. St., SW., 
Washington, D.C. 20460. 

Office location and telephone number: 
Rm. 227, CM#2 1921 Jefferson Davis 
Highway, Arlington, VA 22202 (703- 
557-1900). 

SUPPLEMENTARY INFORMATION: 

1. EPA issued notices, published in the 
Federat Register, which announced that 
Ciba-Geigy Corp., Agricultural Division, 
P.O. Box 41422, Greensbora, NC 27409, 
had submitted pesticide petitions (PP) to 
EPA requesting that the Administrator, 
pursuant to section 408(d) of the Federal 
Food, Drug, and Cosmetic Act, propose 
the establishment of tolerances for the 
fungicide metalaxyl [/V-(2,6- 
dimethylphenyl)-N-(methoxyacety}} 
alanine methyl! ester} and its metabolites 
containing the 2,6-dimethy] aniline 
moiety and the N-(2-hydroxymethyl-6- 
“a moiety, expressed as metalaxyl. 

The petitions, the Federal Register 

(FR} citations, the commodities 

included, and the tolerance limitations 

follow: 


a. PP 1F2537. 46 FR 48755; October 2, 
1981. Green hops at 0.2 part per million 
(ppm}. Amended in 47 FR 30640; July 14, 
1982 by increasing the proposed 
tolerance for green hops from 0.2 ppm to 
0.5 ppm. 

b. PP 2F2743. 47 FR 41654; September 
22, 1982. Pineapples and pineapple 
fodder at 0.1 ppm. Amended in 47 FR 
57128; December 22, 1982 by adding 
pineapple forage at 0.1 ppm. 

c. PP 2F2762. 47 FR 53117; November 
24, 1982. Broccoli, cabbage, and 
cauliffower at 1.0 ppm; head lettuce at 
5.0 ppm, and spinach at 10.0 ppm. The 
tolerance request for broccoli, cabbage 
and cauliflower at 1.0 ppm was 
superceded and reproposed in PP 3F2955 
(item 1.1). 

d. PP 2F 2764. 47 FR 53117; November 
24, 1982. Soybean grain at 0.5 ppm; 
soybean forage and fodder at 7.0 ppm; 
wheat grain at 0.2 ppm; wheat 
and straw at 2.0 ppm. Amended in 48 FR 


- $1082; July 6, 1983 by deleting soybean 


grain, soybean fodder, and soybean 
forage, and adding wheat fodder at 2.0 
ppm. 

e. PP 3F2786. 47 FR 57127; December 
22, 1982. Citrus fruit at 1.0 ppm. 

f. PP 3F2818. 48 FR 11155; March 16, 
1983. Soybean fodder and soybean 
forage at 7.8 ppm, and soybean grain at 
0.5 ppm. Ciba-Geigy subsequenthy 
amended PP 3F2818 by redesignating 
soybean fodder as soybean hay and 
increasing the tolerances for 
soybean hay and soybean fodder to &0 
ppm and soybean grain to 1.0 ppm. 

g. PP 3F 2627. 48 FR 11156; March 16, 
1983. Brassica (cole) leafy vegetables, 
fruiting vegetables (cucurbits], fruiting 
vegetables (except cucurbits), leafy 
vegetables (except brassica}, leaves of 
root and tuber vegetables, root and 
tuber vegetables, and sunflowers all at 
0.1 ppm. Amended in 48 FR 31082; fuly 6, 
1982 by changing the identity of fruiting 
vegetables {eucurbits) to cucurbit 
vegetables and increasing the proposed 
tolerance from 0.1 ppm to 1.0 ppm. 
Further amended in 48 FR 44267; 
September 28, 1983 by (1)} deleting the 
proposed tolerances on fruiting 
vegetables (cucurbits), leaves and roots 
of tuber vegetables, and raot and tuber 
vegetables; and (2) adding the fruiting 
vegetables group (except cucurbits and 
tomatoes), beets, beet tops, and. 
sunflower forage at 0.1 ppm. 

h. PP 3F 2847. 48. FR 16988; April 20, 
1983. Apples at 0.2 ppm. 

i. PP 3F 2848. 48 FR 16980; April 20, 
1983. Raspberries at 0&5 ppm. 

j. PP 9F2918. 48 FR 40432; September 
7, 1983. Legume vegetable fodder at 3.0 
ppm, legume vegetable forage at 5.0 
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ppm;.and legume vegetable seeds at 0.2 


ppm. 

k.. PP 3F2919..48 FR 40432; September. 
7, 1983. Peanut fodder.at 20.0.ppm;: 
peanut nuts at-0:2 ppm; peanut shells*at 
2.0 ppm. 

1. PP 3F2955. 48 FR 44904; September 
30, 1983: Broccoli,.cabbage,.and: 
cauliflower at 2.0 ppm. 

There were no comments received in 
response to the notices of filing. 

2. The data: submitted in-these: 
petitions and other relevant:material 
have been evaluated. The scientific data 
considered in support-ef: these 
tolerances include: 

a. A 3-month dietary studyimrats 
with a no-observed-effect level (NOEL) 
at 12.5 mg/kg body weight/day (250+ 
ppm). : 

b. Ateratology study imrats'with a 
NOEL of 400 mg/kg body: weight 
(highest dose tested)..Metalaxyl was not 
teratogenic; ever ‘in ‘the presence of 
maternal toxici 

c. A teratology’ study i imrabbits witha 
NOEL of 300'mg/kg body weight’ 
(highest'dose-tested): Metalaxy! was'not 
teratogenic, even in the-presence of 
maternat toxicity: 

d. A Salmonella mutagenicity study 
that was-negative for-reverse mutations 
with and without mammalian 
microsome activation. 

e. A mouse dominant jethal study. that 
was negative for mutagenicity. 

f. A 3-generation rat reproduction. 
study with a-NOEL of 62:5.mg/kg body. 
weight/day (1,250 ppm). 

g. A & month dog feeding study witha 
NOEL of 6:3 mg/Kg body weight (250 


ppm). 

h. A:2-year rat-chronic feeding/ 
oncogenic study: withno- compound: 
related oncogenic effects: under the: 
conditions:of the study:at:dietary: levels 
up to1;250 ppm: The:-NOEL is12:5 mg/kg 
body weight/day (250! ppm) based:upon 
slight increases in liver weight to-body. 
weight ratios-at 1,250:ppm.. 

i. A:2-year'mouse'oncogenic study 
with:no:compound-related oncogenic: 
effects-under.the conditions:ofthe:study 
at dietary levels up to:1,250:ppm: 

Because:of concerns raised:over some 
equivocal increases in:tumor incidences 
in the-male mouse-liver and the-male rat 
adrenal medulla, and the-female rat 
thyroids, the two chronic feeding:studies 
were-submitted.to:Environmental 
Pathology Laborateries:(EPL);for am 
independent reading; of:the:microscopic 
slides. The-new pathological evaluation 
by EPL and:-the original-reports: of the:rat 
and mouse oncogenicity. studies were 
them both submitted for-review to:-EPA's 


Carcinogen ‘Assessment:Group (CAG). A: 


final review-of:the oncogenicity: studies: 
and related material was. performed: by 


the peer review’committee of the 
Toxicology Branch of the Office of 
Pesticide Program (OPP). 

The four major issues evaluated by 
CAG and tlie peer review group 
included: (1) Parafollicultar ceil 
adenomas in the thyroid of female rats; 
(2) adrenal medullary tumors’ 
(pheochromocytomas) in male rats, (3) 
livertumors.in.male mice,.and-(4) 
whether the highest'dose tested (1,250 
ppm) in the:rat and mouse oncognicity 
studies represented.a. maximum: 
tolerated dose (MTD): 

Regarding the thyroid tumors in 
female rats;.the peer review group 
concluded that the increased incidences 
of thyroid tumors in females of treated. 
groups were not.compound-related: This 
conclusion was based orthe following: 
(1) There was no progression of benign 
tumors (adenemas).to malignancy 
(carcinomas; (2) there was no increase 
in hyperplastic changes, (3) there was:no 
dose-response relationship; and:(4)'the 
two re-evaluations of the microscopic 
slides by the pathologists at EPL and the 
Toxicology Branch-in-OPP further 
mitigated any apparent effect observed 
in the original report. 

The issue concerning-a-pessible 
treatment-related increase of adrenal. 
medullary gland tumors, namely 
pheochromocytomas, in-the- male-rat 
was‘also reassessed by both CAG'and 
the-peer review committee. Beth: 
concluded thatthe data,-especially in 
view of the re-evaluation of the 
microscopic slides performed by-EPL, 
did:not support a.compound-related: 
increase of adrenal medullary tumors; 
the-incidences of pheochromocytomas 
more accurately. represented 
spontaneous variations of a common 
occurring tumor in the aged rat. 


The analysis.of the significance-of the: - 


equivocal increase in the incidence of 
liver tumors in male mice was very. 
similar to that.performed:for the-rat 
thyroid and‘adrenal gland*tumors: The 
original pathological reading of the 
tissue slides-reported an-elevated 
incidence of tumors in some treatment 
groups; however, these increases. were 
not‘evident after a-re-evaluation of the 
microscopic slides was performed by an 
independent pathologist at the EPL.and 
by the readings-of a CAG-pathologist: 
The peer review committee concurred 
that the re-evaluation of the slides.is 
reliable and does not show any 
compound-related increase in the 
incidence’of liver tumors in the mouse. 
The-issue of whether‘a maxinrunr 
tolerated: dose-(MTD) of metalaxyl' was 
used in the-rat and mouse 2-year feeding 
studies was considered: by CAG and-the 
OPP "peer review-committee: Although 
increased liver weights and vacuelation 


of hepatocytes:in the rat study and-fatty 
infiltration of the liver in the:mouse 
study indicated treatment-related’ 
effects; these-weight and histologic: 
changes in the liversuggest that a 
pharmacologic rather than a toxic 
response’ was observed at the highest’ 
dose tested (1,250'ppm): The 
pharmacologic response most ofterr 
associated with these types’of histologic 
and‘weight changes im the:liveris the 
induction-of the microsomal drug- 
metabolizing enzymes’of the'liver: A 
compound's self inductiomof these” 
hepatic‘enzymes, which in turmleads'to 
an acceleration of its own rate of 
metabolism; is the body's‘compensatory 
mechanism for-handling-excess~ 
exposure“to’a foreign chemical’ and:may 
not im itself represent a minimal toxic” 
effect. 

Nevertheless; the Agency, believes: 
thatthe data from the rat and mouse 
long-termr studies are sufficient to 
support the conclusion that metalaxyl 
does not show’an oncogenic potential-in 
laboratory: animals-everr tthe 
MTD may not have beer tested and that 
further testing is not.warranted. This 
conclusion’is:supported by the 
following: (1) The doses tested in-both 
the rat‘and-mouse long tern: studies 
were high enough to produce compound- 
related‘ changes'im liver weight and/or 
histology, probably representing a 
pharmacologic response; (2) metalaxyl is 
not structurally related to known 
oncogens, (3)‘available. mutagenic 
evidence indicates no potential 
genotoxic activity which correlates with 
the negative oncogenic potential” 
demonstrated in long term testing;.(4) 
under the conditions:of the rat and 
mouse tests-no indication of compound 
induced oncogenic effects were noted at 
any of the treatment doses, sexes, or 
species. 

The acceptable daily intake {ADI), 
based on the 6-month dog feeding study 
(NOEL of 6.3 mg/kg body weight/day) 
and a 100-fold safety factor, is 
calculated to be 0.063'mg/Kg/day. The’ 
maximum permitted intake (MPI)'for a 
60-kg humamis:calculated to-be'3.8 mg/’ 
day. These tolerances and the 
established tolerances'result in a 
theoretical maximum:residue: 
contribution (TMRC) of.0.378.mg/day 
(1.5 kg-diet) for a 60-kg human and 
utilize 9.9 percent.of the. ADI. 

The nature of the residue is 
adequately understood and the 
adequate-analytical methods are 
available for enforcement purposes’as 
follows; gas:chromatography with alkali 
flame ionization detector (PP’s 1F2537; 
2F 2743; 2F2762, 2F2764; 3F 2786, 3F2818; 
3F 2847; 3F2848; 3F2918): radioactive 
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counting and gas chromatography (PP 
3F2827); and capillary gas 
chromatography using a nitrogen/ 
phosphorus detector (NPD) operating in 
the nitrogen-specific mode (PP’s 3F2919, 
3F2955). 

The pesticide is considered useful for 
the purposes for which the tolerances 
are sought. Based on the information 
and data considered, the Agency 
concludes that the establishment of the 
tolerances would protect the public 
health. Therefore, the tolerances are 
established as set forth below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this rule in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the 
hearing and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought. 

Pursuant to the requirement of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 


The Office of Management and Budget 


has exempted this rule from the 
requirement of section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR Part 180 


Administrative practice and } 
procedures, Agricultural commodities, 
Pesticides and pests. 


Dated: November 22, 1985. 
Steven Schatzow, 
Director, Office of Pesticide Programs. 


PART 180—[AMENDED] 


Therefore, 40 CFR Part 180 is 
amended as follows: 

1. The authority citation for Part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346. 


2. Section 180.408 is amended as 
follows: 

a. By designating the existing text as 
paragraph (a), revising the list of 
commodities under paragraph (a) and 
adding paragraph (b) to read as follows: 


§ 180.408 Metalaxyl: tolerances for 
residues. 


(a) * * * 


(b) Indirect or inadvertent tolerances. 
Tolerances are established for indirect 
or inadvertent residues of metalaxy] in 
or on the raw agricultural commodities 
when present therein as a result of the 
application of metalaxyl to growing 
crops listed in paragraph (a) of this 
section and other non-food crops to read 
as follows: 


[FR Doc. 85-28825 Filed 12-3-85; 8:45 am] 
BILLING CODE 6560-50-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Public Health Service 
42 CFR Part 52a 


NIH Center Grants ‘ 


AGENCY: Public Health Service, HHS. 
ACTION: Final rule. 


summanry: These final regulations 
govern the provision of financial 
assistance to National Research and 
Demonstration Centers for Heart, Blood 
Vessel, Lung and Blood Disease and 
Blood Resources, Multipurpose Arthritis 
Centers and Diabetes Research and 
Training Centers. 

EFFECTIVE DATE: December 4, 1985. 


ADDRESS: Send comments to: Dr. 
William F. Raub, Deputy Director for 
Extramural Research and Training, 
Office of the Director, National 
Institutes of Health, Shannon Building, 
Room 107, Bethesda, MD 20892: 


FOR FURTHER INFORMATION CONTACT: 
Dr. William F. Raub, 301-496-1096. 


SUPPLEMENTARY INFORMATION: . 


In 1976, the National Heart, Lung, and 
Blood Institute (NHLBI) published 
regulations, codified at 42 CFR Part 52a, 
covering grants authorized under section 
415(b) of the Public Health Service Act 
to support the-operation of research and 
demonstration centers relating to blood 
resources and heart, blood vessel, lung, 
and blood diseases. Subsequently, the 
Public Health Service Act was amended 
on two occasions (Public Laws 93-354 
and 93-640) to give the National 
Institute of Arthritis, Diabetes, and 
Digestive and Kidney Diseases 
(NIADDK) similar authorities relating to 
diabetes (section 435) and arthritis 
(section 439). 

Since the basic policies governing the 
award of financial assistance under 
these authorities are substantially 
similar, NIH is revising the current 
regulatioris to encompass the centers 
programs administered by the NIADDK 
as well as those administered by NHLBI. 
As stated in § 52a.1, these regulations 
do not include grants for construction, 
research projects or for general research 
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support: Althoughicertain:typesiof: 
research projec ‘been: 
commonly referred: to,.or understood:as 
“centers-grants,” those-grants differ 
from.the: 
by sections 415(b), 435 and 439 of ie. 
Public Health Service Act and are 
governed! by the» grant: 
regulationg.at.42.CER‘ Part 52.. 

The regulations:do.not repeat: 
provisions of the au 
and thus must be read in conjunction 
with sections 415(b); 435; or 489’of' the: 
Public HealthnService:Act; as 
appropriate for the particular center: 
program.. 

proposed rulemaking was. 

published’on pages 49115-49117 of the. 
Federal’Régister or December 18; 1984; 
and the public was given 60 days’to 
comment: No:public:comments' were: 
received and these final regulations:are; 
except for minor editorial changes; the 
same as the proposed regulations: 
Information-Gollection Requirements- 

Informatiomcollection-requirements: 
contained in this regulation(§:52a:4); 
have been:approved:by. the Office-of 
Management.and. Budget (OMB), under 
provisions of the Paperwork. Reduction 
Act’of 1980 (44°U:S.C. Chapter-35)'and: 
have beerrassigned‘OMB Control 
Number 0925+0259: This approvai'has: 
been granted through December:31,.1987. 


Regulatory Impact‘and-Regulatory 
Flexibility: Analyses: 

This rule‘codifies the-existing policies 
and-procedures governing the award 
and-adiministration:of discretionary 
grants to eligible organizations:to. 
support certain health research centers: 
While these centers will benefit those 
segments of the public afflicted by the 
health problems addfessed ‘by the- 
centers;.and: physicians:and- other — 
professionals who-receive 
those. health.areas; the-centers. will.n not 
have a_significant.economic.or policy. 
impact on a broad cross section of the 
public, and the Secretary has therefore 
determined that the regulations-are not‘a 
“majorrule” under Executive Order No: 
12291. 

Further, these regulations only affect 
those few organizations interested ir 
obtaining:financial assistance to carry. 
out a center’s:authorized ‘programs; 
subject:to-the. normal accountability. 
requirements for grant funds: No-entity: 
is obligated to.apply. for grant-support:. 
The regulations. will. not have:a: 
significant.economic impaction a. 
substantial number of small _entities,.and. 
therefore do not require a regulatory 
flexibility analysis under the Regulatory; 
Flexibility Act of 1980 (S*WS#C: Chapter 
6). 


Catalog of Federal ‘Domestic Assistance” 


The Calalog of Federal Domestic 
Assistance numbered programs affected. 
by this final rule are: 

13.837 Heart and.Vaseular Disease 

Research; 

13.838 Lung.Disease.Research;: 
13.839 Blood Diseases and Resources 

Research; 

13.846 Arthritis,.Bone, and Skin 

Disease Research; and: 

13.847, Diabetes, Endocrinology, and: 

Metabolism Research. 


List of Subjects:im42:CFR:Part ‘52a: 
Arthritis research; Blood diseases,. 
Diabetes research, Grant‘programs— 
Health; Healtir diseases, Health 
professions; Heart diseases, Lung. 
diseases, Médical research. 
Dated; October. 10,.1985: 
James F. Dieksen; 
Acting Assistant Secretary forHealth: 


Approved: November 6, 1985: 


Margaret M. Heckler, 
Secretary. 

Part.52a in Subchapter D.of Title 42of 
the Code of Federal.Regulations.is. 
revised. to.read.as follows:: 


PART 52a—NIH CENTER GRANTS 


Sec. 

5241. To:which:programs do:these- - 
regulations'apply? 

52a.2:' Definitions: 

52a:3: Whovisreligible to.apply?: 

52a.4- What information.must‘each) 
application contain? 

52a.5. How will NIH evaluate applications? 

52a.6" Information about grant‘awards. 

52a.7 For what’purposes.may a grantee 
spend grant’fands? 

52ai8 Other HHS ‘regulations that ‘apply: 

52a9 Additional conditions: 

Authority: Sec: 215; 58'Stat: 690;as" 
amended, 63:Stat:.895:(42 UiS:C: 216)::See: 
415(b), 86:Stat: 683; as:amended; 88:'Stat: 347, 
90. Stat. 403,.91:Stat:.387, 92 Stat:.3421,.3482 . 
(42.U.S.C. 287d{b)); See. 435, .88 Stat:.376;.as: 
amended,.90 Stat..376,.90.Stat..2650,.94-Stat. 
3185, 3186 (42 U.S.C. 289c-2); Sec. .439,.88;Stat. 
2222, as amended, 90 Stat: 414; 90'Stat. 2646, 
92 Stat. 3436, 94 Stats 3189°(42 U'S.C. 2986-6): 


§52a.1 To whichrprogramsede these: 
regulations apply? 

(a) Thesexregulations-apply to-grants: 
by the:Nationab Institutes:of:Heaith:and 
its bureaus; institutes,-andidivisions:to: 
supply the-establishment; expansion; 
and operation of research:and: 
demonstration .centers:Specifically,. 
these:regulations-apply to:National: 
Research and Demonstration-Centers:for: 
Heart, Blood Vessel, Lung and Blood. 
Diseases‘and Blood Resources, as 
authorized by,section.415{b).of the Act,. 
Diabetes-Résearch and’ 

Centers, as authorized'by- section 435 of 


the Act, and Multipurpose Arthritis: 
Centers, as authorized'by'section 439 of 
the Act. The regulations‘donot‘apply to: 

(1)'Grants for construction; 

(2) Grants covered‘ by 42 CFR ‘Part 52 
(grants for research projects); or 

(3) Grants for general.research 
support‘under section 301(a)(3) of the 
Act (42 U.S:C: 241(a)(3)). 

(b) These regulations also apply to 
cooperative: ‘made-torsupport 
the centers specified in paragraphr — of 
this:section. Whemare “made 
in this:part:to:“grants,” the-reference: 
shall include “cooperative:agreements.”” 


§ 52a.. Definitions. 

As usediin:this:part: 

“Act” means the Public Health: 
Service Act, asamended:(42:U.S;:C..20T 
et seq.). 

“Center” means: 

(a) Forpurposes:ofthe:grants: 
authorized by. subsection:(b)‘of section 
415 of the:Act;.a:fasility which-provides; 
or a combinatiom of facilities which- 
together provide; a-research, training, 
and demonstration program‘as- 
prescribed by that’subsection:and} if the: 
grant is to:a’centerdéveloped'under 
subsection (a)'of'section:415; the 
additional'programs:prescribed ‘by that’ 
subsection. 

(b)'Forpurposes'of thegrants 
authorizedby‘section 435 of the Act, a 
facility which provides, ora 
combination of facilities-which together 
provide, the research; training, and 
information programs prescribed by that 
section. 

(c) For purposes of the:grants 
authorized by section 439'of the Act, a 
facility which provides, ora 
combinatior of facilities: which together. 
provide, a program for basic and clinical 
research, training, information and 
continuing education for professionals; 
and the.dissemination of information to 
the public, as prescribed by, that section.. 

“NIH” means-the-National Institutes: 
of Health-and its bureaus, institutes, and: 
divisions. 

“Nonprofit” as applied te-any.agency: 
or institution means.an agency,or. _ 
institution.which is a corporation or.an- 
association .no_part:of the net: 
of which inures.or.may. lawfully, inure:to 
the benefit.of any. private.shareholder. or: 
individual: 


§ 52a:3° Who is eligibie to-apply?: 

(a) To be eligible for a grant under this 
part, an applicant.must be: 

(1).An agency, .institution,-or 
consortium of agencies or institutions; 
and 

(2) Located in.a State, the-District of 
Columbia, Puerto Rico, the Virgin 
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Islands, the Canal Zone, Guam, 
American Samoa, or the Trust Territory 
of the Pacific Islands. 

(b) An applicant for a grant to support 
a research and demonstration center for 
heart, blood vessel, lung, blood diseases 
and blood resources must also be a 
public or nonprofit private agency, 
institution or consortium of such 
agencies or institutions. 


§ 52a.4 What information must each 
application contain? 

Each application for a grant under this 
part must include detailed information 
as to the following: 

(a) The personnel, facilities, and other 
resources available to the applicant with 
which to initiate and maintain the 
proposed center program; 

(b) Any research, training, 
demonstration, or information 
dissemination activities in which the 
applicant is currently engaged; the 
sources of funding for these activities; 
and the relevance of these activities to 
the proposed center program; 

(c) Proposed research, training, 
demonstration, and information 
dissemination activities; 

(d) The proposed organizational 
structure of the center and the 
relationship of the proposed center to 
the applicant organization(s); 

(e) The names and qualifications of 
the center director and key staff 
members who will be responsible for 
conducting the proposed activities; 

(f) Proposed methods for monitoring 
and evaluating individual activities and 
the overall center program; 

(g) Proposed methods for coordinating 
the center’s activities, where 
appropriate, with similar efforts by other 
public and private organizations; 

(h) The availability of any community 
resources necessary to carry out 
proposed activities; 

(i) Efforts to be made to generate and 
collect income from sources other than 
NIH to be used to further the purposes 
of the center program (NIH encourages 
these efforts). Income may include but is 
not limited to that generated from the 
sale or rental of products or services 
produced by grant-supported activities, 
such as laboratory tests, computer time, 
and payments received from patients or 
third parties, where appropriate. 
(Disposition or grant-related income is 
governed by 45 CFR 74.40-74.47); 

(j) The proposed budget for the center 
and a justification for the amount of 
grant funds requested; and 

(k) Any other information that the 
Director of the awarding institute may 
request. 

(Approved by the Office of Management and 
Budget—Contro] Number 0925-0259) 


§52a.5 How will NIH evaluate 
applications? 

(a) NIH considers the following in 
evaluating applications: 

(1) The scientific and technical merit 
of the proposed program; 

(2) The qualifications and experience 
of the center director and other key 
personnel; 

(3) The statutory and program 
purposes to be accomplished; 

(4) The extent to which the various 
components of the proposed program 
would be coordinated into one 
multidisciplinary effort within the 
center; 

(5) The extent to which the center's 
activities would be coordinated with 
similar efforts by other organizations; 

(6) The administrative and managerial 
capability of the applicant; 

(7) The reasonableness of the 
proposed budget in relation to the 
proposed program; and 

(8) Other factors which the awarding 
bureau, institute, or division considers 
appropriate in light of its particular 
statutory mission. 

(b) Where required by statute or NIH 
policy, applications are reviewed by 
appropriate national advisory councils 
or boards before awards are made. 


§52a.6 Information about grant awards. 


(a) The notice of grant award specifies 
how long NIH intends to support the 
project without requiring the project to 
recompete for funds. This period, called 
the project period, will usually be for 1-5 
years. - 

(b) Generally, the grant will initially 
be for one year and subsequent 
continuation awards will also be for one 
year at a time. A grantee must submit a 
separate application to have the support 
continued for each subsequent year. 
Decisions regarding continuation 
awards and the funding level of such 
awards will be made after consideration 
of such factors as the grantee’s progress 
and management practices, and the 
availability of funds. In all cases, 
continuation awards require a 
determination by the NIH that continued 
funding is in the best interest of the 
Federal Government. 

(c) Neither the approval of any 
application nor the award of any grant 
commits or obligates the Federal 
Government in any way to make any 
additional, supplemental, continuation, 
or other award with respect to any 
approved application or portion of an 
approved application. 


§52a.7 For what purposes may a grantee 
spend grant funds? 


A grantee shall only spend funds it 
receives under this part according to the 


BEST COPY AVAILABLE 


approved application and budget, the 
authorizing legislation, the terms and 
conditions of the award, the applicable 
cost principles prescribed in Subpart Q 
of 45 CFR Part 74, and the regulations of 
this part. 


§ 52a.8 Other HHS regulations that apply. 
Several other regulations apply to 

grants under this part. These include, 

but are not limited to: 

42 CFR Part 50, Subpart D—Public 
Health Service grant appeals 
procedure 

45 CFR Part 16—Procedures of the 
Departmental Grant Appeals Board 

45 CFR Part 46—Protection of human 
subjects 

45 CFR Part 74—Administration of 
grants ' , 

45 CFR Part 75—Informal grant appeals 
procedures 

45 CFR Part 76—Debarment and 
suspension from eligibility for 
financial assistance 

45 CFR Part 80—Nondiscrimination 
under programs receiving Federal 
assistance through the Department of 
Health and Human Services— 
effectuation of Title VI of the Civil 
Rights Act of 1964 

45 CFR Part 81—Practice and procedure 
for hearings under Part 80 of this title 

45 CFR Part 84—Nondiscrimination on 
the basis of handicap in programs and 
activities receiving or benefiting from 
Federal financial assistance 

45 CFR Part 86—Nondiscrimination on 
the basis of sex in education programs 
and activities receiving or benefiting 
from Federal financial assistance 

45 CFR Part 91—Nondiscrimination on 
the basis of age in HHS programs or 
activities receiving Federal financial 
assistance 

49 FR 46266 or successor—NIH 
Guidelines for Research Involving 
Recombinant DNA Molecules 


§52a.9 Additional conditions. 


NIH may, with respect to any grant 
award, impose additional conditions 
prior to or at the time of any award 
when in NIH's judgment such conditions 
are necessary to assure or protect 
advancement of the approved program, 
the interests of the public health, or the 
conservation of grant funds. 


[FR Doc. 85-28783 Filed 12-3-85; 8:45 am] 
BILLING CODE 4110-08-M 
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DEPARTMENT OF THE INTERIOR 


United States; Correction 


AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Final rule, correction. 


sumMARY: On August 30 and September 


25, 1985, the U.S. Fish and Wildlife 
Service (hereinafter the Service) 
published in the Federal Register season 
dates, limits, and shooting hours for 
early-seasons and late-seasons, 
respectively, on certain migratory game 
birds. This rule revises § 20.103 of 50 
CFR to correct the shooting hours for 
mourning doves in the South Zone of 
Alabama. This rule also revises § 20.105 
of 50 CFR to correct the bag limits for 
geese in Indiana, Michigan and 
Colorado; correct the seasons for geese 
in Missouri and Wisconsin; correct the 
footnote designation for shooting hours 
in Wisconsin and for Michigan's North 
Zone; add the bag limits for mergansers 
in Kentucky; add the bag limits for 
mergansers and pintails in Ohio, and 
add a footnote for Canada geese in 
Indiana’s Posey County and Michigan's 
Allegan County Goose Management 
Area. 

pate: Effective on December 4, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Rollin D. Sparrowe, Chief, Office of 
Migratory Bird Management, U.S. Fish 
and Wildlife Service, Department of the 
Interior, Matomic Building—Room 536, 
Washington, DC 20240. Phone (202) 254— 
3207. 

SUPPLEMENTARY INFORMATION: The 
following correction is made in the 
August 30, 1985, Federal Register 
document appearing on page 35358: 

1. On page 35361, the shooting hours 
for mourning doves in Alabama’s South 
Zone are corrected to read 12 noon to 
sunset in Mobile and Baldwin Counties, 
and one-half hour before sunrise to 
sunset in the remainder of the South 
Zone. — 

The following corrections are made in 
the September 25, 1985, Federal Register 
document appearing on page 38952: 

1. On page 38960, under the entry for 
geese in Alabama, the wording 
“Remainder of the State” is deleted. 

2. On page 38961, the bag limits for 
Canada geese in Posey County in the 
South and Ohio River Zones of Indiana, 
and in Michigan’s Allegan County 
Goose Management Area, the Southern 


Michigan Goose Management Area of 
the Southeast Zone (first segment of the 
split season only) and the Remainder of 
the Southeast Zone, listed as 1 daily and 
2 in possession, are corrected to read 2 
daily and 4 in possession. 

3. On page 38961, footnote (9) for 
Michigan's North Zone for Canada geese 
is corrected to read footnote (1). 

4. On page 38961 and 38962, the 
entries for Kentucky and Ohio, 


respectively are corrected by adding the _ 


bag limits for mergansers of 5 daily and 
10 in possession of which no more than 
1 daily and 2 in possession may be 
hooded mergansers. 

5. On page 38962, the opening and 
closing dates for white-fronted geese in 
Missouri, listed as November 1 and 
January 9, are corrected to read 
November 2, and January 10. 

6. On page 38962, the entry for duck 
limits in Ohio is corrected by adding the 
limits for pintails of 2 daily and 4 in 
possession. : 

7. On page 38962, the following 
corrections are made in the entries for 
Wisconsin. 

a. All entries of footnote (13) are 
corrected to read footnote (9). 

b. Under the heading for Canada 
geese, in the North Duck Zone the bag 
limits in the Mississippi River Zone are 
corrected to read 1 daily and 2in 
possession for the period October 5 
through November 24, and 2 daily and 4 
in possession for the period November 
25 through December 13. In the South 
Duck Zone the bag limits in the 
Mississippi River Zone are corrected to 
read 1 daily and 2 in possession for the 
period October 5 through November 24, 
and 2 daily and 4 in possession for the 
period November 25 through December 
15, and an entry is added for the 
Theresa Zone, October 9 through - 
November 17. 

c. Under the heading for Other geese, 
the entry for the North Duck Zone is 
corrected to include entries for Brown 
County—October 5 through November 
13 and December 1 through December 
30; Mississippi River Zone—October 5 
through December 13; and Remainder of 
North Zone—October 5 through 
November 13. The entry for the South 
Duck Zone is corrected to include 
entries for Rock Prairie Zone—October 5 
through October 13 and October 19 
through December 15; Mississippi River 
Zone—October 5 through October 13 
and October 19 through December 15; 
and Remainder of South Zone—October 
5 through October 13 and October 19 
through November 18. 

8. On page 38963, footnote (4) is 
corrected to include entries of Canada 
goose harvest quotas for Posey County, 
Indiana and Allegan County Goose 


Mangement Area, Michigan of 1,800 and 
3,000, respectively 

9. On page 38963, the bag limits for 
geese in Colorado are corrected to read 
4 daily and 8 in possession, no more 
than 2 daily and 4 in possesion may be 
dark geese. 

Public comment was received on 
proposed rules for the season and limits 
contemplated herein. These comments 
were addressed in Federal Register 
dated June 4, 1985, (50 FR 23459), August 
13, 1985, (50 FR 32587) and September 5, 
1985, (50 FR 36198). The majority of 
these corrections are typographical. The 
remainder do not substantially affect the 
rights or privileges of the public. Since 
the seasons involved have already 
begun in many cases, immediate action 


'. is essential. By the nat :re of the 


corrections and the time available, these 
changes must become effective 
immediately. Accordingly, the Service 
finds that notice and public comment 
required by the Administrative 
Procedure Act is unnecessary, and the 
Service finds that good cause exists for 
making this rule effective immediately 
upon publication in the Federal Register. 
The Service reported measures it had 
undertaken to comply with requirements 
of the Regulatory Flexibility Act and 
Executive Order 12291 in the Federal 
Register dated March 14, 1985, (at 50 FR 
10282). The seasons promulgated by this 
rule are authorized under the Migratory 
Bird Treaty Act of July 3, 1918, (40 Stat. 
755; 16 U.S.C. 703-711), as amended. 


PART 20—[AMENDED] 


(Editorial Note—The following annual 
hunting regulations will not appear in the 
Code of Federal Regulations because of their 
seasonal nature.). 


1. Accordingly, the Service corrects 
§ 20.103 of 50 CFR Part 20 at 50 FR 
35361, by revising the shooting hours for 
the South Zone of Alabama as follows: 


§ 20.103 Seasons, limits, and shooting 
hours for mourning and white-winged 
doves and wild pigeons. ; 

(a) Mourning Doves—Eastern 
Management Unit. 


* * * * * 


Seasons in 
Alabama: 
Zone (1): Mobile and | Oct. 5 to Dec. 3. 


South 


2. The Service corrects § 20.105 of 50 
CFR Part 20 at 50 FR 38960, by revising 
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entries for the Mississippi Flyway as 
follows: 


§ 20.105 Seasons, limits and shooting 
hours for waterfowl, coots and gallinules. 


. * * 7 . 


Mississippi Flyway 


(4). 


Ohio River Zones: Dec. 12 to Jan. 20. 
— 


Kentucky 


Management 
area (4) 


Southeast Zone Oct. 5 to Nov. 13 
(1) Southern Jan. 1 to Feb. 16 


White-fronted ........... Nov. 2 to Jan. 10 


Ohio 


Pymatuning Area 
(1) Ducks 


Limits include no 
more than: 
Pintails. 


Remainder of the 
State: Ducks. 


Limit 


B00 esecton 


Oct. 5{9) to Nov. 24... 
Nov. 25 to Dec. 13..... 


- 


Oct. 5(9) to Nov. 13 
and Dec. 1 to 
Dec. 30. 

Oct. 5(9) to Dec. 13... 


Oct. 5(9)} to Nov: 13... 


Oct. 5(9) to Oct. 13 
and Oct. 19 to 
Dec. 15. 

Oct. 5(9) to Oct. 13 
and Oct. 19 to 
Dec. 15. 

Oct. 5(9) to Oct. 13 
and Oct. 19 to 


(4) Harvest of Canada geese will be 
limited as follows: 


~ * * * ” 


Indiana: Posey County—1,800. 

Michigan: Allegan County Goose 
Management Area—3,000. 

Missouri, Illinois, Minnesota, 
Kentucky, Tennessee, Indiana and 
Michigan Quota Zone Closures: When it 
has been determined that the quota of 
Canada geese allotted to the Seuthern 
Illinois Quota Zone, the Swan Lake 
Zone in Missouri, the Lac qui Parle Zone 
in Minnesota, the West Kentucky Zone, 
the Northwest Zone in Tennessee, the 
Posey County Zone in Indiana, and the 
Allegan County GMA in Michigan will 
have been filled, the season for taking 
Canada geese in the respective area will 
be closed by either the Director upon 
giving public notice through local 
information media at least 48 hours in 
advance of the time and date of closing 
or by the State through State regulations 


with such notice and time (not less than 
48 hours) as they deem necessary. 

3. The Service correct §-20,105.of 50 
CFR Part 20 at 50 FR 38963, by revising 
entries for the Central Flyway as 
follows: 


§ 20.105 Seasons, limits, and shooting 
hours for waterfowl, coots, and gallinules. 


* * * * * 


Central Flyway 


1 No more than 2 daily and 4 in possession may be dark 
“geese. 


* * * * * 


Dated: November.13, 1985. 
William P. Horn, 
Assistant Secretary for Fish and Wildlife and 
Parks. 
[FR Doc. 85-28667 Filed 12-3-85; 8:45 am] 
BILLING CODE 4310-55-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration ‘ 


50 CFR Part 216 
[Docket No. 41158-5159] 


Regulations Governing the Taking and 
importing of Marine Mammals 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Final rule. 


SUMMARY: On January 30, 1985, the 
NMFS proposed a rulemaking change to 
modify the definition of “commercial 
fishing operation” in the Regulations 
Governing the Taking and Importing of 
Marine Mammals to include commercial 
passenger fishing vessels (CPFVs). This 
modification, and the creation of a sixth 
gear category type, will allow CPFV 
owners and operators to apply for a 
general permit and certificates of 
inclusion to incidentally take marine 
mammals by specified non-lethal means 
and subject to other specific categorical 
restrictions during commercial 
sportfishing operations. No take 
resulting in the capture of, or in injury or 
death to marine mammals will be 
permitted under this new general permit 
category. 

EFFECTIVE DATE: January 3, 1986. 
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FOR FURTHER INFORMATION CONTACT: 
Kenneth R. Hollingshead (Marine 
Resources Management Specialist), 202- 
634-7529. 


SUPPLEMENTARY INFORMATION: 


Background 


Section 101 of the Marine Mammal 
Protection Act (MMPA) established a 
general moratorium on the taking and 
importation of marine mammals and 
marine mammal products. It also 
provides for certain exceptions to the 
moratorium. Section 101(a}(2) provides 
that: 

Marine mammals may be taken 
incidentally in the course of commercial 
fishing operations and permits may be issued 
therefor under section 104 subject to 
regulations prescribed by the Secretary in 
accordance with section 103. In any event, it 
shall be the immediate goal that the 
incidental kill or incidental serious injury of 
marine mammals permitted in the course of 
commercial fishing operations be reduced to 
insignificant levels approaching a zero 
mortality and serious injury rate. . . . 


In promulgating regulations 
implementing the MMPA, the term 
“commercial fishing operation” was 
defined as: 

The lawful harvesting of fish from the 
marine environment for profit and as part of 
an ongoing business enterprise. Such term 
shall not include sportfishing activities 
whether or not carried out by charterboat or 
otherwise, and whether or not the fish so 
caught are subsequently sold. 


On November 2, 1983, the Sportfishing 
Association of California (SAC) 
petitioned the NMFS as provided under 
the Administrative Procedure Act (5 
U.S.C. 553(e)), requesting the above 
definition be modified to include their 
activities within a “commercial fishing 
operation.” The SAC contends that the 
California sea lion (Za/ophus 
californianus) population has increased 
from 20,000 animals 15 years ago to a 
population of over 80,000 animals today. 
They believe these sea lions are 
depredating the catch of their customers 
and impaling themselves on the baited 
fishing hooks. This increased 
depredation, they contend, diminishes 
their catch and will eventually mean 
economic disaster for the fleet. 

As “commercial passenger fishing 
vessels,” the members of SAC currently 
do not qualify as commercial fishing 
operations under regulations governing 
the incidental take of marine mammals 
during commercial fishing operations (50 
CFR 216.24). Therefore, they cannot 
secure certificates of inclusion which 
would allow them to prevent marine 
mammal/sportfishing interactions and 
protect the catch and gear of their 
customers from marine mammals. As a 


final point, the SAC notes that CPFVs 
currently qualify as a commercial fishing 
fleet under the NMFS’ Fishing Vessel 
Obligation and Capital Construction 
Fund Programs. (However, where fishing 
seasons, daily bag limits, annual quotas, 
or size limits differ between commercial 
and sportfishing regulations under 
Federal regulations, CPFVs are treated 
as sportfishing operations.) 

After publication of a Notice of 
Receipt of the Petition (48 FR 55755, 
December ‘15, 1983), the NMFS reviewed 
the information received and 
determined the petition had validity. On 
January 30, 1985 (50 FR 4244) the NMFS 
proposed to (1) amend the “commercial 
fishing operation” definition to include 
commercial passenger fishing vessels; 
(2) add new definitions for “active 
sportfishing” and “commercial 
passenger fishing vessel”; and (3) create 
a new General Permit Category with 
regulatory restrictions and certification 
requirements. 

During the 45-day comment period, 
163 letters and petitions were received. 
Most commenters favored the petition. 
Five letters contained substantive 
comments and are summarized below. 


Information Received 


The Whale Center does not support 
the proposed action. They contend the 
MMPA “states very unambiguously its 
intent that the term ‘commercial fishing 
operation’ shall not include sportfishing 
activities whether or not carried out by 
charterboat. . . .” They also state:.... 
“Given that the natural mortality of the 
sea lion population is influenced by 
Leptospirosis and Carcharodon 
carcharias, we see no reason why the 
fishing mortality of the population has to 
be enhanced by the incidental killing of 
marine mammals by the sportfishing 
industry.” They suggest as an 


alternative using “killer whale” sounds | 


to repel the sea lions. 

The Friends of the Sea Lion want to 
see those non-lethal methods of take 
approved by the Assistant 
Administrator clearly defined so they 
will not be “subject to interpretation 
with a strong possibility of accidental 
results.” They believe lithium chloride to 
be an unacceptable method but 
electronic devices such as killer whale 
sounds to be acceptable. They contend 
that sea lions should have an equal 
right, if not a greater right, to hunt food 
where they can. 

The Center for Environmental 
Education does not believe that a 
change in the regulations is the 
appropriate way to accommodate the 
legitimate needs of the sportfishermen. 
They note that the proposal does not 


include an estimate of the population of 


sea lions that would be affected by the 
proposed action, only an estimate of the 
total population along the California 
coast. Also, the proposal does not 
specify which techniques or devices 
would be allowed for harassment or 
marine mammals. 

The American Cetacean Society 
(ACS) has reservations about the 
proposal. They wish to see “in detail 
what devices and practices are meant 
by the phrase ‘all means permitted’.” 
They would also like to see the evidence 
supporting the acceptability of these 
devices and methods. The ACS also 
would like to see documentation 
supporting economic disaster for the 
CPFV fleet if they do not get a general 
permit. 

The Marine Mammal Commission has 
the following major concerns: (1) The 
proposed rule does not include sufficient 
information on the techniques and 
devices that would be allowed under a 
general permit; (2) the final rule should 
include detailed reporting requirements; 
and (3) that quotas should be 
established. 


Discussion 


Commenters stated three major 
concerns with the proposed action: (1) 
The authorized methods of non-injurious 
take are not specified; (2) there is an 
absence of quotas mandated by the 
MMPA,; and (3) more detailed reporting 
requirements are needed. 


1. Approved Methods of Take 


Three commenters suggested NMFS 
more clearly define those methods 
approved by the Assistant 
Administrator for taking marine 
mammals by non-injurious methods in 
this fishery. The NMFS agrees and has 
made appropriate changes in the general 
permit regulations. Methods approved 
for a CPFV fishery will be subject to 
public notice and comment during the 
standard general permit application 
review period. 

For the southern California CPFV 


fishery, the following non-injurious 


harassment devices will be proposed for 
use: seal bombs, cracker shells and 
acoustic harassment devices. The NMFS 
recognizes that traumatic injury could 
result from use of explosive devices but 
has concluded that the potential for 
traumatic injury is minimal and 
generally is associated with malicious 
misuse which would be prohibited by 
the regulations and the ge”:eral permit. 
In order to assess the potential for 
damage to the auditory system of 
marine mammals, the NMFS contracted 
Hubbs-Sea World Research Institute to 
measure the frequency profiles and 





49698 Federal Register / Vol. 50, No. 233 / Wednesday, December 4, 1985 / Rules and Regulations 


loudness of seal bombs, cracker shells, 
and several acoustic harassment 
devices and compare those 
measurements with information 
available in the literature on hearing 
thresholds for California sea lions, 
harbor seals, and bottlenose dolphins. 
The results of the study indicate that the 
devices tested are loud enough to be 
painful, but probably do not result in 
damage to the auditory system. The 
researchers provide the caveat that 
mammals can acclimate to sound levels 
that may result in hearing loss over time. 
Thus, animals could conceivably 
become deaf to a narrow band of 
frequencies after repeated exposure to 
these devices. The only way to 
distinguish definitively between narrow 
band deafness and acclimation is by 
testing an animal's hearing after 
exposure or sacrificing animals and 
examining cochleas. 

The NMFS believes the researchers’ 
recommendation for cautious 
interpretation of their results is based in 
part on their lack of experience with 
these devices in active fishing 
operations. Based upon observations on 
the use of these devices in commercial 
fishing operations, for the past ten years, 
the NMFS believes the potential for 
damage to. the auditory system of 
marine mammals is low and there is 
insufficient evidence for restricting the_ 
use of these devices. A copy of the 
research report is available upon 
request. 


2. Quotas 


The Marine Mammal Commission in 
their comments, state that“. . . in order 
to facilitate analysis of the impact of the 
proposed rule, the Service should 
indicate how many animals. would be 
taken under the general permit.” 
“Without such an estimate,” they claim, 
“it is not possible to determine if the 
authorized takings would be to the 
a of the California sea 

ee 

The NMFS intends, if requested, to 
issue a general permit, to the SAC 
allowing the harassment of an unlimited 
number of California sea lions. No take 
resulting in capture, serious injury or 
death will be authorized. The NMFS 
believes that this is in compliance with 
the MMPA and consistent with its 
legislative history. Issuance of a permit 
allowing a specified number of 
harassment takings is not practical at 
this time, as the number of California 
sea lions that may be harassed cannot 
be accurately determined in advance. 
California sea lions may appear around 
fishing vessels singly or in groups of 15 
or more and fishermen may need to use 
a harassment device only once or twice 


a fishing trip to keep these animals 
away from a vessel. Alternately, use of 
these devices may be required fairly 
frequently with each use being 
considered a “take”. After each 
“taking”, the fisherman will be required 
to estimate accurately and record the 
number of sea lions within hearing 
range of the device and forward this 
estimate to NMFS. If a quota was 
established, the NMFS would need to 
keep a tally of this take, and notify 
certificate holders when the quota 
would be reached and further 
harassment prohibited. Therefore, to 
limit the number of times a certificate 
holder is authorized to use a harassment 
device has been determined not 
practical and may be self-defeating as it 
could remove the negative impact on the 
animal just at the time it was 
associating the CPFV with the noise of 
the device. Therefore no quota will be 
established until the NMFS has had the 
opportunity to review the certificate 
holders’ take reports. If it is later 
determined that a quota is appropriate, 
a modification can be made to the 
General Permit. 


3. Reporting Requirements 


The Marine Mammal Commission and 
others wanted to see more detailed 
reporting requirements made part of the 
Category 6 general permit conditions. 
The NMFS agrees and has modified the 
regulations accordingly. In addition, 
fishery-specific reporting requirements 
will be made a part of a specific general 
permit. 


4. Additional Issues 


Two commenters requested additional 
information on the California sea lion 
population in the area of the intended 
harassment in order to make an 
assessment of the impact. 

The NMFS is of the opinion that the 
California sea lion population inhabiting 
the west coast of North America 
constitutes a single population. Bonnell 
et al. (1983), } estimate the California 
sea lion population to be approximately 
156,000 animals. During the breeding 
season, nearly 125,000 are found on 
land, evenly divided between Mexico 
and California. Approximately 51,000 
are found on the Southern California 
Islands. The NMFS estimates the 
California seal lion is having an annual 
rate of increase of 5 percent (although 
density dependent effects may be 
reducing that rate somewhat). Therefore, 


1 Bonnell, Michael L., Mark O. Pierson and Gary 
D. Farrens. 1983. Pinnipeds and Sea Otters of 
Central and Northern California, 1980-1983; Status, 
Abundance and Distribution. Minerals Management 
Service Contract #14-0001-29090. 


since the. general permit will be limited 
to a take by harassment and.no 
mortality or serious injury is expected to 
occur, the issuance of a general permit 
to the SAC will not hinder the California 
sea lion population from increasing 
towards its carrying capacity. 

One commenter wanted the NMFS to 
include discussions on other CPFV 
fishery/marine mammal interaction 
problems. They also requested the 
NMFS to adopt rule changes which 
would allow non-commercial fishermen 
to secure “certificates of exclusion” (sic) 


\ to use non-lethal means to protect their 


catch. 

The rule change will allow CPFV 
fisheries to be included within the 
definition of commercial fishing 
operation. They will thereby be given 
the opportunity to apply for.a general 
permit and certificates of inclusion. The 
NMFS has limited its discussion in this 
action to the single species involved in ° 
the interaction with CPFVs in southern 
California. While the NMFS recognizes 
that there are probably several other 


. CPFV fisheries in U.S. waters that are 


experiencing an interaction problem 
with marine mammals, each of these 
fisheries would be required to submit 
information in enough detail to satisfy 
sections 103(d) and 104 of the MMPA 
before a general permit could be 
authorized. 

The rule change discussed herein has 
not been extended to include 
recreational fishermen as the MMPA 
limits the issuance of permits to 
incidentally take marine mammals to 
commercial fishing operations (section 
101(a)(1)). 


5. Additional Modifications 


Section 216.24(d)(6)(vii) of the 
proposed rule has been deleted. Similar 
sections for other gear categories were 
deleted on January 6, 1984 (49 FR 1042) 
when permit sanction regulations were 
published. There is now a single 
reference for permit sanctions at 50 CFR 
216.24(c)(8). 

In response to comments from the 
Office of Management and Budget, 
(OMB) § 216.24(b}(3) has been modified 
to conform to OMB policy regarding 
paperwork burdens on the general 
public. Because of the previous 
modification, the NMFS takes this 
opportunity to make a technical 
modification to its regulations by 
moving the definition of Assistant 
Administrator from the regulatory text 
to § 216.3 Definitions. Compliance with 
the Marine Mammal Protection Act. 

The purpose of the exemption created 
by section 101(a}(2) of the MMPA was to 
ensure that commercial fishermen were 
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not put out of busirress‘in situations: 
where the interaction with and 
incidential take of marine mammals-was 
unavoidable as long as every attempt to 
minimize-the take-was.made and.the 
stocks being taken were not depleted.. 
As no mention is made on the status of 
CPFV activities in the legislative history 
of the MMPA, this reasoning appears: 
equally valid when applied to those who 
earn their living operating CPFVs:as it: 
does to those: who themselves: ‘fish’. 

The Office of General Counsel of: 
NOAA, in reviewing the legislative 
history of the MMPA. and other relevant 
legislation, concluded that NMFS may 
amend its definition of “commercial 
fishing operation” under the MMPA 
regulations'to include CPFV activities as 
long as. any-such definition is found by 
NMFS to be consistent with the:goals 
and purposes:of the MMPA: 

Under the: MMPA, before’a permit 
authorizing a takecan be issued, the 
NMFS..... “must bevassured that the 
taking. . . is in accordance with sound 
principles of resource-protection and. 
conservation as provided in the 
purposes and policies of this chapter 

. (16 U.S.C. 1371(a)(3}(A)).”"” The 
guiding principles of resource protection 
and conservation are’set forth in 16° 
U.S.C. 1361 (2} and (6). Section 1361(2) 
states that: 


. such species and population stocks 
shouldinot be permitted to diminish beyond 
the point-at which they cease'to bea 
significant functioning element in the 
ecosystem. of which they ave-a: part, and,; 
consistent with this:major objective; they: 
should not be permitted to diminish below 
their optimum sustainable population... . . 


Once: that principle is:met, the MMPA: 
has a two goal test that must be met to 
determine the number and kind of 
marine mammals which can be taken 
incidential to commercial fishing. 
operations. The. first test, the. 
“disadvantage”’ test, requires the 
Secretary of Commerce to ensure: that 
takings will not be to the disadvantage 
of the affected species.and population 
- stocks. Under this:test,.the Secretary, in 
conjunction with the promulgation of 
regulations, must publish statements on 
pepulation levels. and the expected 
impact of the proposed regulations: on 
the optimum sustainable population of 
the affected species. For this rule, the 
required statements may be found at 50 
FR 4247-4248 (January 30; 1985). The 
conclusion of that statement was that 
the California sea lion on the west coast 
of North America‘is'a single population 
stuck that is: above the level of 
maximum net productivity (the lower 
level of OSP} amd im southern: California 
at least, is exhibiting a detectable: 
amount of growth retardation due to 


density dependent effects: Also, since 
the incidental take-of this species by the 


_ SAC will be limited to.non-injurious. 


harassment and no mortality.is 
anticipated, the California sea lion will 
not be disadvantaged by the taking, 

It should be.noted that an.analysis.of 
impacts. has been conducted only. on the 
relationship, between the:southern 
California.CPFV fishery.and the 
California.sea lions. If in the future: 
CPFV fisheries in. other areas.apply. for 
general permits, an impact analysis: 
must be conducted on those fisheries: 
and stocks.of marine mammals. 
involved, as.part of the permit review 
process.. 

The second test, the ‘immediate goal” 
test of section 1371fa)}({2} requires:that’ 
the incidental kill or incidental serious. 
injury.of marine mammals permitted im 
the course: of:commercial fishing: 
operations be reduced to insignificant 
levels approaching a zero mortality and 
serious:injury rate: By:restricting CPFV: 
certificate holders:to:non-injurious 
harassment and prohibiting serious 
injury-and mortality under the Category: 
6 general permits, the “immediate goal” 
test is:met. 

Conformance witht Incidental Take 
Regulations: Modifying the definition of 
“commercial fishing operation” to 
include CPFVs does not in and of itself 
authorize the incidental take of marine 
mammals by this group of people. 
Rather, it makes them eligible to apply 
for arr incidental take general permit 
and certificates of inclusion. However, 
the existing general permit regulations. 
did not completely address the unique 
issues which arise in attempting to 
resolve the problem of marine mammals 
interacting with passengers fishing from 
CPFVs. 

Those issues are: 


1. The-individual crew members 
which operate CPFVs may. rotate 
assignments.among vessels:depending: 
on varying passenger loads:and types of 
offshore fishing opportunities: Because: 
of the relative:state of flux im the:vessel 
workforce, the: most accountable 
individuals:to whom certificates: of 
inclusion could be issued: would be: the: 
vessel owners and operators: However; 
it must be:recognized that it will often 
be the-designated crew: members:and: 
not a specific certificate holder who will 
actually-be “taking” marine: mammals 
under a certificate: of inclusion, if issued. 

2. The actual catch and gear’to’ be 
protected from predation or damage’ 
will, in most instances;not be those of 
an individual certificate holder, but 
those of the paid fishing passenger 
aboard the commercial vessel. 


BEST COPY AVAILABLE 


3. If problems resulting:from marine 
mammal/sportfishing interactions. 
aboard commercial passenger fishing 
vessels are.to be effectively .avoided,. 
non-lethal, non-injurious.methods to. - 
prevent actual physical contact between 
the marine. mammals.and the fishermen. 
and their gear are needed. e 

For these.reasons, in addition to 
modifying the definition of “commercial: 
fishing operation” to include these: 
CPFVs; the NMFS is.implementing.a 
new:General Permit Category:of 
Inclusion, new regulatory: restrictions, 
and new certification. requirements: to 
resolve the problem of marine mammal 
interactions-with sportfishermer aboard 
CPFVs. It should.be noted in particular 
that only.nen-lethal, non-injurious’ 
methods. will be:considered by the 
Assistant Administrator for Fisheries:for 
the purposes: of deterring:marine: 
mammal/fishing interactions: No take 
resulting in capture of or injury or: death 
to marine: mammais will be-permitted 
under this.:proposed new General Permit 
Cateogry (Category 6: Commercial 
Passenger Fishing Vessel).' 

Permits: and certificates of inclusion 
issued under theseregulations would 
not exempt certificate holders from: 
other Federal, state and local licensing 
and safety requirements related to the 
use of devices approved by NMFS for’ 
harassing marine mammals. 

In order for the NMFS to considc>an 
application for a Category 6 general 
permit frony CPFV applicants; a-written 
request nrast besubmitted to the 
Assistant Administrator for Fisheries; 
National Marine Fisheries Service, 
Washington, D.C: 20235: Writterr 
requests must be for a’specific fishery 
within ai specific: geographic region and 
must completely address all information 
requests listed in 50 CFR 216.24{b){2). 

Upon receipt of @ signed application, 
the Assistant Administrator wilf 
determine-the adequacy and’ 
completeness of the request and in that 
connection may require elaboration or 
further information which he deems to 
be necessary: If the application is found 
to be adequate, the NMFS wilf invite 
public comment on the request through 
publicatiorrin the Federal Register- 

After'a 30-day comment period, the 
Assistant Administrator will determine, 
based upon public comments received 
and on the best scientific evidence 
available, whether the proposed action 
is consistent with the policies and 
purposes of the MMPA and whether the 
granting of the general permitis 
necessary, to reduce interactions: 
between marine mammals.and.CPFV 
activities. If this determination can be. 
made, the Assistant Administrator will 
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issue a Category 6 General Permit 
subject to conditions contained therein. 
General Permit Conditions. As a 
result of.the comments submitted in 
response to the proposed rule and 
discussed previously, several 
modifications have been made to the 
general permit conditions. The general 
permit conditions for CPFV fisheries are: 
1. A certificate holder or a crew 
member aboard the certificate holder's 
vessel may take specified marine 
mammals within a specified limited 
geographic area so long as the taking is 


an incidental occurrence in the course of - 


active sportfishing by paid passengers 
on a CPFV. 

2. A certificate holder or designated 
representative aboard the CPFV may 
use only non-lethal, non-injurious 
methods (as identified and approved in 
advance by the Assistant Administrator 
through publication in the Federal 
Register) as are necessary to prevent 
marine mammal/sportfishing interaction 
or to protect his passengers’ catch or 
gear from depredation or damage, 
without inflicting death or injury to a 
marine mammal. 

3. Applicants for a vessel certificate of 
inclusion will be required to submit 
copies of certification for carrying 
passengers or other applicable licenses 
or documentation. 

4. All certificate holders will be 
required to maintain detailed reports of 
incidental take of marine mammals in 
such form as prescribed by the Assistant 
Administrator. At a minimum, reports 
will include: (a) the time, date, and 
location of the taking; (b) the type of 
harassment device used, and the 
number used at each occurrence of 
taking; (c) the number and species of 
affected marine mammals; and, (d) a 
description of any behavioral changes 
noted that are determined to be due to 
using the harassment device. 

5. Certificate holders may be required 
to display a decal or flag indicating the 
vessel and operator have been issued 
certificates of inclusion. 

6. Takings are prohibited within 500 
yards of known pinniped rookeries or 
haul-out sites. 

7. All operators must ensure the safe 
use of the approved methods for 
preventing marine mammal/sportfishing 
interaction and must satisfactorily 
complete such training as may be 
required by the Assistant Administrator 
as a condition of the applicable general 
permit in order to obtain their certificate 
of inclusion. 


Classification 


The NMFS has determined that the 
modification to the definition of 
“commercial fishing operation” as found 


at 50 CFR 216.3 and the creation of a 
sixth category of gear type will have no 
impact on the human environment. The 
NMFS prepared an Environmental 
Assessment (EA) on the regulation and 
the finding of that EA was that no 
significant impact on the human 
environment would occur from these 
changes and that no Environmental 
Impact Statement was required. 

The NOAA Administrator has 
determined that this rule is not a major 
rule requiring a regulatory impact 
analysis under Executive Order 12291. 
The estimated economic impact is 
expected to result in a minor positive 
benefit for those U.S. charterboat 
fishermen that apply for and receive 
certificates of inclusion under a general 
permit because it will allow for 
improved fishing conditions and result 
in increased revenue for vessel owners. 
The NMFS has prepared a regulatory 


_ impact review which concludes that this 


rule will not result in: (1) An annual 
effect on the economy of $100 million or 
more; (2) a major increase in costs or 
prices for consumers, individual 
industries, or government agencies; or 
(3) significant adverse effect on 
competition, employment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets: 

The General Counsel of the 
Department of Commerce has certified 
to the Small Business Administration 
that the modification to the definition 
“commercial fishing operation” to 
include CPFVs will not have a 
significant economic impact on a 
substantial number of small entities, 
because the impact will be limited to 
less than 200 small entities and the 
impact if any, will be positive as it will 
improve fishing conditions for their 
clients and result in incre&tsed revenue 
for vessel owners. Therefore, although 
the monetary benefit cannot be 
calculated at this time, a regulatory 
flexibility analysis was not prepared. 

The collection of information for 
general permits, and certificates of 
inclusion has been approved by the 
Office of Management and Budget under 
OMB Nos. 0648-0083. The collection of 
information for reporting marine 
mammal takes under this action has 
been submitted for approval. Comments 
should be directed to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC attn. Desk Officer, 
NOAA. 


List of Subjects in 50 CFR Part 216 


Administrative practice and 
procedure, Marine mammals, Penalties, 


Reporting and recordkeeping 
requirements, and Transportation. 


Dated: November 29, 1985. 
James E. Douglas, Jr., 
Deputy Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 

For the reasons set forth in the 
preamble, 50 CFR Part 216 is amended 
as follows: 


PART 216—REGULATIONS 
GOVERNING THE TAKING AND 
IMPORTING OF MARINE MAMMALS 


1. The authority citation for Part 216 
reads as follows: 


Authority: 16 U.S.C. 1361-1407. 


2. Section 216.3 is amended by 
revising the definition of “commercial 
fishing operation” and adding in 
alphabetical order new definitions for 
“active sportfishing,” “Assistant 
Administrator,” and “commercial 


' passenger fishing vessel” to read as 


follows: 
§ 216.3 Definitions. 


* * * * * 


“Active sportfishing” means paying 
passengers have their terminal fishing 
gear (lures, hooks, etc.) in the water in 
an attempt to catch fish or, in the case of 
fishing involving chumming, fishing is 
considered to be in progress from the 
instant fish have been sighted taking 
bait (boiling) during that chumming 
process. 

“Assistant Administrator” means the 
Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 
National Oceanic and Atmospheric 
Administration, U.S. Department of 
Commerce, Washington, D.C. 20235. 

“Commercial fishing operation” 
means the lawful harvesting of fish from 
the marine environment for profit as 
part of an ongoing business enterprise. 
Such terms may include licensed 
commercial passenger fishing vessel (as 
defined) activities, but no other 
sportfishing activities, whether or not 
the fish so caught are subsequently sold. 

“Commercial passenger fishing 
vessel” means any vessel licensed for 
commercial passenger fishing purposes 
within the State out of which it is 
operating and from which, while under 
charter or hire, persons are legally 
permitted to conduct sportfishing 
activities. 


3. Section 216.24 is amended by 
revising paragraphs (b)(1)(v), the first 
sentence of (b)(3), (c)(2), (c)(4)(i) 
introductory text, (c)(6)(i)(A) and 
(c)(6)(iii)(A) and adding paragraphs 
(b)(1)(vi) and (d)(6) to read as follows: 
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$3 216.24 Taking and related. acts.incidentat 
to commercial fishing ——— 

(b) ** 

(1 ) ee * 

(v)} €ategory 5: Other gear: 
Commerical fishing operations utilizing 
trolling, gill nets, hook’arrd line gear; and 
any gear not classified under paragraph 
(by(AyCi Se a coven eta. (b)(1)fiv). or 
(b)(1)(vi} of 

(vi) toe 6 ve 
passenger fishing vessel operation. 

Com fishing operations froma 

’ commercial passenger fishing vessel for 
the purpose of active sportfishing as’ 
defined in $276.3: 

(3) The original and two copies of the 
application for generat permit must be. 
submitted to the Assistant 
Administrator: ** *** 


* * * * * 


err 


) 

(2) Operator's certificate of inclusion. 
The person in charge of and actually 
controlling fishing operations (after this. 
referred to as the operator) ona vessel 
engaged in commercial fishing. 
operations for which a Category 2 or 
Category 6 general permit is required 
under this.subpart, must be the holder of 
a valid operator's certificate of 
inclusion. These certificates. are net 
transferable and will be valid only ona 
vessel having a valid vessel certificate 
of inclusion for the same category. In 
order to receive a certificatiomof 
inclusion, the operator must have. 
satisfactorily completed required: 
training. An operator's certificate of 
inclusion must be. renewed annually. 


* * * * we 


(4) xk * 
(i) Category 1, 3, 4, 5, and 6 
applications: 


* * * * . 


(6). * & & 

(i) ee 

(A) Categories'1: Towed or dragged. 
gear; 3: Encircling gear; purse seining not 
involving-the intentional taking: of 
marine mammals; 4: Stationary gear; 5: 
Other gear; and 6: Commerciat 
passenger fishing.vessel.—$10.00. 

(ii ta ak 

(A} Categories; 1: Towed or dragged’ 
gear; 3: Encircling gear; purse: — 
involving,the intentional taking of 
marine: mammals; 4: Stationary gear; 5° 
Other gear; and:6; Commercial ' 
parsougeiaing vessetd:—G1.00 


(d) ze 

(6) Commercial passenger fishing 
vessels (CPFV). 

(i) A‘certificate holder: aboard the 
vessel may take marine mammals so 
long as:the taking is limited to 
harassment and is an incidental 
occurrence imthe:ccarseof the active 
sportfishing subject to the following 
restrictions (ii-vi). 

(ii) Takings:are prohibited within 500 
yards of.a pinniped rookery or haulout 
site. 

(iii) A certificate holder'aboard the 
CPFV must use only those non-lethal, 
non-injarious:methods not including: 
capture:as approved im advance by the 
Assistant Administrator for Fisheries: 
through publication inthe Federat! 
Register: and stipolated im the General 
Permit for taking marine manmmals. 


(iv) Takings are: allowed only while 
engaged in active sportfishing to prevent 
imminent marine mammal approaches 
to the vessel or to protect a passenger's 
catch or gear from depredation or 
damage, without inflicting death or 
injury toanmy marine manmal. 

(v) All operators must ensure the: safe: 
use of the approved methodefor 
preventing marine mamma}! sportfishing: 
interaction and must satisfactorily 
complete‘such training as:may be 
required by the Assistant Administrator 
for Fisheries. 

(vi) Alf certificate holdérs must 
maintaim recordsof incidental take of 
marine mammals in such form as 
prescribed by the*Assistant’ 
Administrator for Fisheries. All 
incidents involving harassment of 
marine mammals must be immediately 
recorded and reported in writing to the 
Regional Director to whom the 
certificate. application wes made; or to 
an enforcement agent or.other: 
designated agent of the: National Marine. 
Fisheries. Service, at the earliest 
opportunity, but no. later than five: days 
after such occurrence. At a minimum, 
reports must include: 

(A) the:time;: date; andJlocation of the: 
taking: 

(B) the type of harassment device 
used, and.the. number used at each 
occurrence; 

(C) the number and species. of affected: 
marine mammals;.and. 

(D) a description of any behavioral 
changes. noted that may: be due to: using;, - 
the harassment device. 


* * * * * 


. [FR Doc. 85=28846 Filed 12-3+85; 8145:am} ' 
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Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 


opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 


Animal and Plant Health Inspection 
Service 


9 CFR Part 92 


[Docket No. 85-062] 


importation of Certain Animals and 
Poultry and Certain Animal and Poultry 
Products; Inspection and Other 
Requirements for Certain Means of 
Conveyance and Shipping Containers 
Thereon 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Proposed rule. 


SUMMARY: This document proposes to 
amend the regulations concerning 
tuberculosis test requirements for 
importing cattle from Canada. This 
document would amend the regulations 
to: (1) Require that certain cattle be 
tested for tuberculosis within 60 days 
preceding arrival at a port of entry 
instead of the present requirement that 
such cattle be tested within 30 days 
preceding offer for entry; and (2) remove 
restrictions imposed upon the 
importation of certain cattle from 
“restricted areas” of Canada. These 
proposed amendments appear to relieve 
restrictions without increasing the risk 
of the spread of tuberculosis from 
Canada into the United States. Further, 
this document would amend the 
regulations to prohibit the importation of 
cattle from a herd in which a 
tuberculosis reactor has been found 
until such herd attains tuberculosis-free 
status. This additional restriction 
appears to be necessary to prevent the 
introduction of tuberculosis from 
Canada into the United States. Further, 
this document would delete the 
provisions regarding “range cattle.” This 
deletion appears to be necessasry since 
the other proposed amendments in this 
document would, if adopted, result in 
the deletion of all distinctions between 
the tuberculosis provisions regarding 


“range cattle” from Canada and all 
other types of cattle from Canada. 


DATE: Written comments must be 
received on or before February 3, 1986. 


ADDRESS: Written comments concerning 
this proposed rule should be submitted 
to Thomas O. Gessel, Director, 
Regulatory Coordination Staff, APHIS, 
USDA, 6505 Belcrest Road, Room 728, 
Federal Building, Hyattsville, MD 20782. 
Comments should state that they are in 
response to Docket No. 85-062. Written 
comments received may be inspected at 
Room 728 of the Federal Building 
between 8 a.m. and 4:30 p.m., Monday 
through Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Allan A. Furr, Import-export 
Animals and Products Staff, VS, APHIS, 
USDA, Room 847, Federal Building, 6505 


’ Belcrest Road, Hyattsville, MD 20782, 


310-436-8172, 
SUPPLEMENTARY INFORMATION: 


Background 


The regulations in 9 CFR Part 92 
(referred to below as the regulations) 
regulate the importation into the United 
States of specified animals and animal 
products in order to prevent the 
introducion into the United States of 
various diseases. Section 92.20 of the 
regulations contains specific provisions 
concerning the importation into the 
United States of cattle from Canada. 

This document proposes to amend 
§ 92.20(b) of the regulations which 
contains provisions restricting the 
importation of certain cattle from 
Canada to prevent the introduction of 
tuberculosis into the United States. This 
document would relieve restrictions by 
changing the present requirements that 
cattle from herds in accredited areas in 
Canada, other than accredited herds, be 
“tuberculin tested with negative results 
within 30 days preceding their offer for 
entry,” to a requirement that these same 
cattle be tested for tuberculosis and 
found negative within 60 days preceding 
arrival at a United States port of entry. 

This document also proposes to- 
remove restrictions from § 92.20(b) that 
are no longer needed due to reduction of 
the incidence of tuberculosis in 
Canadian cattle. The provisions 
involved are those concerning cattle 
from “restricted areas” of Canada. 

Further, this document proposes to 
prohibit the importation of cattle from 
any herd in which a tuberculosis reactor 
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has been found unit such herd attains 
tuberculosis-free status. Further, this 
document proposes to delete the 
provisions regarding range cattle. 


Tuberculin Testing Period 


Present § 92.20(b)(2) requires that 
Canadian cattle from herds in 
accredited areas in Canada, other than 
accredited herds, be tuberculin tested 
with negative results within 30 days 


‘preceding their offer for entry. Canada 


presently requires that cattle from the 
United States must have been tested for 
tuberculosis and found negative within 
60 days of offer for entry into its 
country. This requirement has prevented 
the spread of tuberculosis from the 
United States into Canada. The 
incidence of tuberculosis in Canadian 
cattle is virtually the same as the 
incidence of tuberculosis cattle in the 
United States. Therefore, there appears 
to be no reason to impose more stringent 
requirements regarding the importation 
of cattle from Canada to prevent the 
introduction of tuberculosis into the 
United States than Canada imposes on 
cattle being imported from the United 
States. 


Offer for Entry 


Present § 92.20(b)(2), (3), and (4) 
require that certain specified Canadian 
cattle must be tuberculin tested within a 
certain period before “offer for entry.” 
This document would replace the term 
“offer for entry” with the phrase “arrival 
at a port of entry.” The term offer for 
entry could be interpreted to mean 
different points in time. This Department 
had consistently construed arrival at the 
port of entry to constitute “offer for 
entry” as that term is used in § 92.20(b). 
Further, the time of arrival at a United 
States port of entry is an objective fact 
which can be determined with accuracy, 
so that, if the cattle are accompanied by 
the required documents, it can easily be 
determined whether a test has been 
performed with the time period 
specified. 


Restricted Areas 


Present § 92.20(b}(3) specifies import 
restrictions on certain cattle from herds 
in “restricted areas” of Canada. The 
term “restricted areas” is defined in 
present § 92.1(1) and in Canadian 
regulations as those areas in Canada 
that are in the process of becoming 
accredited. An accredited area is 
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defined in Canadian regulations and 
present § 92.1(k) as an area in which the 
percentage of cattle infected with ; 
tuberculosis is officially declared by the 
Canadian Government to be less than 
one-half of 1 percent. 

The last restricted areas in Canada 
recently attained “accredited area” 
status. Canadian animal health officials 
do not anticipate that any “accredited 
areas” will become “restricted areas” 
and have removed provisions regarding 
“restricted areas” from Canadian animal 
health regulations. Therefore, this 
document would remove the provisions 
regarding the importation of cattle from 
“restricted areas” in Canada set forth in 
§ 92.20(b)(3) and the reference to 
“restricted areas” in § 92.20(b)(5). 
Further, since the term “restricted 
areas” would no longer be used in the 
regulations, this document would delete 
the definition of “restricted areas” set 
forth in present § 92.1(1). 


Range Cattle 


This document would delete present 
§ 92.20(b)(4) which specifies 
tuberculosis testing and certification 
requirements for range cattle, present 
footnote 10 in § 92.20(b) which sets forth 
a definition of “range cattle,” and all 
other references to range cattle or range 
herds in present § 92.20(b) for the 
following reasons: 

' 1. Range cattle from Canadian-listed 
tuberculosis free accredited herds may 
be imported in accordance with present 
§ 92.20(b)(1), which has less restrictive 
tuberculosis testing and certification 
requirements than present § 92.20(b)(4). 
Therefore, separate import requirements 
are not necessary for range cattle from 
Canadian-listed tuberculosis free 
accredited herds. 

2. Tuberculosis testing and 
certification requirements for cattle from 
herds other than accredited herds in 
Canadian accredited areas, as set forth 
in present § 92.20(b)(2), are identical to 
the range cattle provisions in present 
§ 92.20(b)(4). Therefore, separate import 
requirements are not necessary for 
range cattle from herds other than 
accredited herds in Canadian accredited 
areas. 

3. Tuberculosis testing and 
certification requirements for cattle from 
herds other than accredited herds in 
Canadian restricted areas, as set forth in 
present § 92.20(b)(3), are more 
restrictive than the range cattle 
provisions in present § 92.20(b)(4). 
However, as discussed above, this 
document proposes to delete present 
§ 92.20(b)(3) because there are no 
restricted areas left in Canada. 

4. Present § 92.20(b) (2) and (3) require 
that “cattle from herds in [accredited 


areas and restricted areas]—other than 
range heards—in which one or more 
reactors to the tuberculin test have been 
disclosed shall not be imported until the 
said heards reached full tuberculosis- 
free status under Canadian regulations.” 
Canadian regulations prohibit the export 
of cattle from any herd, including a 
range herd, in which tuberculosis 
reactor has been found until such herd 
gains Canadian tuberculosis-free status. 
Further, this Department believes that 
cattle from any herd in which a 
tuberculosis reactor has been found 
would present a risk of the introduction 
of tuberculosis into the United States 
until such herd gains Canadian 
tuberculosis-free status. Therefore, this 
document would delete provisions in 

§ 92.20(b) (2) and (3) that provide for the 
importation of range cattle from herds in 
which a tuberculosis reactor has been 
found until such herd gains Canadian 
tuberculosis-free status. 

Removal of the distinctions between 
range cattle and all other cattle 
identified in § 92.20(b), as explained in 
numbers 1 through 4 above, would 
eliminate the need to distinguish 
between “range cattle” and other cattle 
in § 92.20(b). The removal of the 
provisions regarding the importation of 
Canadian cattle from “restricted areas” 
and the addition of the prohibition on 
the importation of range cattle from 
herds in which a tuberculosis reactor 
has been found until such herd becomes 
a tuberculosis-free herd would remove 
all distinctions in § 92.20{(b) between 
“range cattle” and other types of cattle. 


Miscellaneous 


This document would also make 
certain nonsubstantive changes in the 
regulations for purposes of clarity. 


Executive Order 12291 and Regulatory 
Flexibility Act 

This proposed action has been revised 
in conformance with Executive Order 
12291 and has been determined to be not 
a “major rule.” The Department has 
determined that this action would not 
have an effect on the economy of $100 
million or more; would not cause a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State or local government 
agencies, or geographical regions; and 
would not have any adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the - 
ability of United States based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Extending the tuberculin testing 
period from 30 to 60 days would be a 
relief of existing restrictions that will 
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make compliance with the regulations 
easier for persons moving cattle from 
herds which are from an accredited area 
in Canada into the United States. 
Removal of the provisions for cattle 
from “restricted areas” would have no 
impact on the importation of cattle into 
the United States from Canada since 
there are no longer any “restricted = - 
areas” in Canada. Removal of the 
provisions of the importation of range 
cattle from reactor herds would have no 
impact on the importation of cattle from 
Canada into the United States, since 
Canadian regulations prohibit the 
exportation of such cattle. 

Under the circumstances explained 
above, the Administrator of the Animal 
and Plant Health Inspection Service has 
determined that this action would not 
have a significant economic impact on a 
substantial number of small entities. 


List of Subjects in 9 CFR Part 92 


Animal diseases, Canada, Imports, 
Livestock & livestock products, Mexico, 
Poultry and poultry products, 
Quarantine, Transportation, Wildlife. 


PART 92—IMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND 
CERTAIN ANIMAL AND POULTRY 
PRODUCTS: INSPECTION AND OTHER 
REQUIREMENTS FOR CERTAIN 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREON 


Accordingly, it is proposed to amend 
regulations contained in 9 CFR Part $2 
as follows: 

1. The authority citation for Part 92 
would continue to read as follows: 

Authority: 7 U.S.C. 1622; 19 U.S.C. 1306; 21 
U.S.C. 102-105, 111, 134a, 134b, 134c, 134d, 
134f, and 135; 7 CFR 2.17, 2.51, and 371.2(d). 


§92.1 [Amended] 


2. The definitions in § 92.1 would be 
placed in alphabetical order and the — 
paragraph designations would be 
removed. 

3. Paragraph (1) of § 92.1 would be 
removed. 

4. Section 92.20(b) would be revised to 
read as follows: 


§92.20 Cattle from Canada. 


* * * * * 


(b) Tuberculin-test Certificates. (1) 
Cattle from Canada from a herd in 
which any cattle have been found to 
have tuberculosis shall not be imported 
from Canada until the herd attains 
tuberculosis-free status under Canadian 
regulations and then only in accordance 
with this section. 

(2) All other cattle from Canada may 
be imported into the United States if: 





(i) The.cattle are imported for 
slaughter in accordance with § 92.23; or 
(ii) The cattle are accompanied by a 

certificate issued or endorsed by a 
salaried veterinarian of the Canadian 
Government showing: 

(A) That the cattle are from a 
Canadian-listed tuberculosis-free 
accredited herd; the date and place the 
herd was last tested for tuberculosis; 
that all the cattle in the herd were found 
negative for tuberculosis on such test; 
and that such test was performed within 
1 year preceding the arrival of the cattle 
at the port of entry; or 

(B) that the cattle are from a herd in 
an accredited area; the date and place at 
which the cattle were last tested for 
tuberculosis; that the cattle were found 
negative for tuberculosis on such test; 
and that such test was performed within 
60 days preceding the arrival of the 
cattle at the port of entry. 


- * * * 


§92.20 [Amended] 

5. In §92.20{b), footnote number 10 
would be removed. 

Done at Washington, DC, this 27th day of 
November 1985. 
|.K. Atwell, 
Deputy Administrator, Veterinary Services. 
[FR Doc. 85-28799 Filed 12-3-85; 8:45 am] 
BILLING CODE 3410-34-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 
[Airspace Docket No. 85-AGL-20] 


Proposed Realignment of VOR Federal 
Airway V-45-OH 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
renumber a Federal Airway segment 
between the Youngstown, OH, Very 
High Frequency Omni-Directional Radio 
and Tactical Air Navigational 
Aid (VORTAC) and the Varys, OH, 
intersection as V-45. The purpose of this 
action is to simplify a commonly used 
routing to avoid pilot confusion and 
excessive clearance readbacks that 
congest radio communication 
frequencies. 
DATES: Comments must be received on 
or before January 21, 1986. 
ADDRESSES: Send comments on the 
proposal in triplicate to: Director, FAA, 
Great Lakes Region, Attention: Manager, 
Air Traffic Division, Docket No. 85- 


AGL-20, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, IL 60018. 

The official docket may be:examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8:30 a.m. and 
5:00 p.m..the FAA Rules Docket is 
located in the Office of the Chief 
Counsel, Room 916, 800 Independence 
Avenue, SW., Washington, DC. 

An informal docket may also be 
examined during normal business hours 
at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 
Gene Falsetti, Airspace and Air Traffic 
Rules Branch (ATO-230), Airspace- 
Rules and Aeronautical Information 
Division, Air Traffic Operations Service, 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, D.C. 20591; telephone: (202) 
426-8783. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 85-AGL-20.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be.available 
for-examination in the Rules Docket 
both before and after the closing date 
for comments. A report summarizing 
each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket. 


Availability Of NPRM’s 
Any person may obtain a copy of this 


Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 


BEST COPY AVAILABLE 
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Aviation Administration, Office of 
Public Affairs, Attention: Public 
Information Center, APA-430,.800 
Independence Avenue, SW.., 
Washington, DC 20591, or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM's should also request a copy of 
Advisory Circular No. 11-2 which 
describes the application procedure. 


The Proposal 

The FAA is considering an 
amendment to Part 71 of the Federal 
Aviation Regulations:(14 CFR Part 71) to 
renumber an airway segment between 
Youngstown OH, VORTAC and Varys, 
OH, intersection to V-45. This segment 
is frequently used in the tower en route 
system between Youngstown and 
Waterville, OH, VORTACs. The routing 
presently issued is Youngstown V-6, V- 
297 and V-45. This often causes pilot 
confusion and excessive readbacks and 
increases controller verbage. 
Renumbering this segment would 
eliminate these problems. Additionally, 
this would reduce excessive routing in 
the tower control strips which are 
already limited on displayable route 
segments. Section 71.123 of Part’71 of the 
Federal Aviation Regulations was 
republished in Handbook 7400.6A dated 
January 2, 1985. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore: (1) Isnot a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 


Aviation safety, VOR Federal 
airways. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend Part 
71 of the Federal. Aviation Regulations 
(14 CFR part 71) as follows: 
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1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§ 71.123 [Amended] 
2. Section 71.123 is amended as 
follows: 


V-45 [Amended] 

By removing the words “From INT 
Waterville, OH, 085° and Cleveland, OH, 335° 
radials;” and substituting the words “From 
Youngstown, OH, INT Youngstown 
272°T(277°M) and Akron, OH, 298°T(302°M) 
radials; INT Akron 298°T(302°M) and 
Waterville, OH, 085°T(087°M) radials;” 

Issued in Washington, DC, on November 
26, 1985. 

Daniel J. Peterson, 

Manager, Airspace-Rules and Aeronautical 
Information Division. 

[FR Doc. 85-28764 Filed 12-3-85; 8:45 am] 
BILLING CODE 4910-13-M 


SECURITIES AND EXCHANGE 
COMMISSION 


17 CFR Part 250 
[Release No. 35-23915; File No. S7-22-85] 


Exemption for Certain Affiliated 
Persons of Investment Bankers and 
Commerical Banking Institutions To 
Serve as Officers or Directors of 
Registered Public Uitility Holding 
Companies and Their Subsidiaries; 
Proposed Amendments to Competitive 
Bidding Rule. 


Correction 


FR Doc. 85-28608 was published on 
page 49354 in the issue of Monday, 
December 2, 1985. The document 
reproposed for public comment a rule 
revision and rule amendment. It was 
published in the Rule section of the 
Federal Register. It should have 
appeared in the Proposed Rules section. 
BILLING CODE 1505-01-M 


DEPARTMENT OF STATE 


22 CFR Part 41 
[SD-194] 
Bureau of Consular Affairs; 


Documentation of Nonimmigrants; 
Treaty Traders and Investors 


AGENCY: Department of State. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: The Department proposes to 
change the present language in 22 CFR 
41.40 and 41.41 that an organization 


must be “principally owned” by a 
national or nationals of the same treaty 
country to read “at least fifty percent 
owned” by a national or nationals of the 
same treaty country. The proposed rule 
would allow more visa applicants to 
qualify for E visa classification under 
section 101(a)(15)(E) of the Immigration 
and Nationality Act, (8 U.S.C. 
1101(a)(15)(E)) by extending eligibility of 
such classifications to employees of 
organizations which are owned at least 


' fifty percent by a national or nationals 


of the same country, or to employees of 
joint ventures which are equally owned 
by two parties of differing nationalities. . 
The proposed rule would be more 
consistent with modern business 
structures and with the purpose and 
intent of the treaty provisions because it 
would enable joint ventures and 
partnerships of two equal partners to 
qualify for treaty trader investor status. 
EFFECTIVE DATE: Comments are invited 
for submission prior to January 10, 1986. 
appress: Stephen K. Fischel, Chief, 
Legislation and Regulations Division, 
Visa Services, 2401 E Street NW., Room 
1335, Washington, DC 20520, (202) 632- 
1900. 

FOR FURTHER INFORMATION CONTACT: 
Guida Evans-Magher, Legislation and 
Regulations Division, Visa Services, 
(202) 632-2907. 

SUPPLEMENTARY INFORMATION: Under 
current regulations at 22 CFR 41.40(a) 
and 41.41(a) an alien seeking E-1 or E-2 
classification as an amployee of a 
business organization does not qualify 
for such classification unless the 
organization is “principally owned” by a 
national or nationals of the country of 
the alien’s nationality—that is, the 
organization is more than fifty percent 
owned by a national or nationals of the 
country of the alien’s nationality. The 
proposed regulations would lower the 
percentage of ownership by treaty 
nationals to “at least fifty percent” to 
accommodate modern business trends; 


‘for example, foreign corporations 


entering into exact fifty-fifty joint 
ventures with U.S. corporations. 
Although such organizational devices 
vary in magnitude, extending to multi- 
million dollar businesses, the most 
common joint venture involves two 
parties owning equal shares in the 
organization. Under current regulations, 
such joint ventures of parties of different 
nationalities would not qualify as they 
would not be “principally owned” by 
nationals or either of the two parties. 
The proposed regulations would permit . 
employees of such joint ventures and 
partnerships to qualify for treaty trader 
or treaty investor status. The effect of 
the regulations would, thus, be more 
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consistent with modern structures and 
the purpose and intent of the treaty 
provisions. 

The Department of State does not 
consider this rule to be a major rule 
under Executive Order 12291 and does 
not expect this rule to have a significant 
impact on a substantial number of small 
entities under the criteria of the 
Regulatory Flexibility Act. 


List of Subjects in 22 CFR Part 41 


Visas, Aliens, Nonimmigrants, Treaty 
Traders, Investors. 


PART 41—[AMENDED] 


The Department proposes to amend 22 
CFR Part 41 as follows: 

1. The authority citation for Part 41 is 
revised to read as follows: 

Authority: Sec. 104, 66 Stat. 174, 8 U.S.C. 
1104; 109({b)(1), 91 Stat. 847. 


§ 41.40 [Amended] 

2. In the second sentence of paragraph 
(a)(2) of § 41.40 the word “principally”, 
in line 13, is replaced-with the words “at 
least fifty percent”. 


§ 41.41 [Amended] 

3. In paragraph (a)(3) of § 41.41, the 
word “principally”, between lines 17 
and 18, is replaced with the words “at 


least fifty percent”. 


Dated: November 14, 1985. 
Joan M. Clark, 
Assistant Secretary for Consular Affairs. 
[FR Doc. 85-28839 Filed 12-3-85; 8:45 am] 
BILLING CODE 4710-06-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 
[PP 5E3246/P379; FRL-2933-3] 


Pesticide Tolerance for Endothall 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: This document proposes that 
a tolerance be established for residues 
of the herbicide endothall in or on the 
raw agricultural commodity hops. The 
proposed regulation to establish a 
maximum permissible level for residues 
of endothall in or on hops was requested 
in a petition submitted by the 
Interregional Research Project No. 4 
(IR-4). 

DATE: Comments, identified by the 
document control number [PP 5E3246/ 
P379], must be received on or before 
January 3, 1986. 





ADDRESS: 

By mail, submit written comments to: 
Information Services Section, Program 
Management and Support Division 
(TS-757C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M St., SW., Washington, 
DC 20460. 

In person, bring comments. to: Rm 236, 
CM#2, 1921 Jefferson Davis Highway, 
Arlington, VA. 

Information submitted as a comment 
concerning this notice may be claimed 
confidential by marking any part or all 
of that information as “Confidential 
Business Information” (CBI). 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2.A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 236.at the address 
given above, from 8 a.m. to4 p.m., 
Monday through Friday, excluding 
holidays. 

FOR FURTHER INFORMATION CONTACT: 

By mail: Donald Stubbs, Emergency 
Response and Minor Use Section (TS-— 
767C), Registration Division, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. 

Office location and telephone number: 
Rm. 716B, CM#2, 1921 Jefferson Davis 
Highway, Arlington, VA (703-557- 
1806). 

SUPPLEMENTARY INFORMATION: The 

Interregional Research Project No. 4 (IR 

-4), New Jersey Agricultural Experiment 

Station, P.O. Box 231, Rutgers 

University, New Brunswick, NJ 08903, 

has submitted pesticide petiton 5E3246 

to EPA on behalf of Dr. Robert H. 

Hupelian, National Director, IR-4 

Project and the Agricultural Experiment 

Stations of Oregon and Washington. 
This petition requested that the 

Administrator, pursuant tosection 

408(e) of the Federal Food, Drug, and 

Cosmetic Act, propose the 

establishment:of a tolerance for residues 

of the herbicide endothall (7-oxa-bicyclo 

[2.2.1] heptane-2,3-dicarboxylic acid) 

from use of its mono-N, N,- 

dimethylalkylamine salt wherein the 

alkyl group isthe same as in the fatty 
acid of coconut oil in or on the raw 
agricultural commodity hops at 0.1 part 
per million (ppm). 

. The data submitted in the petition and 
other relevant material have been 
evaluated. The pesticide is considered 
useful for the purpose for which the 
tolerance is sought. The toxicological 


data considered in support of the 
proposed tolerance include a rate 
teratology study with a-teratogenic no- 
observed-effect level (NOEL) of >30 
milligrams (mg)/kilogram (kg) of body 
weight (bw) and maternal and fetotoxic 
NOEL's of 10-and 20 mg/kg, 
respectively; a mouse teratology study 
with a teratogenic NOEL >40 mg/kg 
(highest does tested) and maternal and 
fetotoxic NOEL’s of 5-and 20 mg/kg, 
respectively; mutagenicity studies as 
follows: Saimonella/microsomal, 
negative at 5 mg/plate (HDT) with and 
without metabolic activation; 
mammalian cell point mutation, negative 
at 10 pg/ml without metabolic 
activation and at 1 g/ml with 
metabolic activation; and a 3-generation 
rat reproduction study using the 
disodium salt of endothall with systemic 
and reproductive NOEL of 100 ppm. 
Data considered desirable but lacking, 
include chronic feeding and 
oncogenicity studies in two species, 
chromosomal aberration and primary 
DNA damage mutagenicity studies, and 
a. rat metabolism study. 

No acceptable daily intake (ADI) or 
maximum permitted intake (MPI) have 
established. The theoretical maximum 
residue contribution [TMRC) from 
existing tolerances for a 1.5-kg daily diet 
is calculated to be 0.0088 mg/day; the 
current action will increase the TRMC 
by 0.00005 mg/day (<0.01 percent). 
Tolerances have already been 
established on cottonseed, potatoes and 
rice grain ranging from 0.05 and 0.1 ppm. 
Although there are significant data gaps 
for the chemical, the available toxicity 
data are adequate to support the 
proposed tolerance since the proposed 
use will result in an insignificant 
increase in the TMRC to the human diet. 
As stated in the Federal Register of May 
11, 1979 (44 FR 27932), “The Agency will 
generally consider as insignificant an 
ee in the TMRC of 1.0 percent or 
ess.” 

The nature of the residues is 


adequately understood and an adequate ~ 


analytical method, gas-liquid 
chromatography using a nitrogen 
specific detector, is available for 
enforcement purposes. Since no 
detectable residues are expected in 
spent hops, there is no reasonable 
expection of finite residues in meat, fat, 
meat byproducts or milk. There is no 
expectation of residues in poultry or 
eggs since spent hops are not considered 
a poultry feed item. There are presently 
no actions pending against the 
continued registration of endothall. 

Based on the data and information 
considered, the Agency concludes that 
the proposed tolerance would protect 
the public health. Therefore, it is 
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proposed that the tolerance be 
established as set forth below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as amended, which 
contains any:of the ingredients listed 
herein, may request within 30 days after 
publication of this notice in the Federal 
Register that this rulemaking proposal 
be referred toan Advisory Committee in 
accordance-with section 408(e) of the 
Federal Food, Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number, [PP 5E3246/P379]. All 
written comments filed in response'to 
this petition will be available in the 
Information Service Section, at the 
address given.above from 8 a.m. to4 
p.m., Monday through Friday, except 
legal holidays. 

The office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of ‘small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 


List of Subjects in 40 CFR Part 180 


Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests. 

Dated: November 21, 1985. 

Douglas D. Campt, 
Director, Registration Division, Office of 
Pesticide Programs. 


PART 180—[AMENDED] 


Therefore, it is proposed that 40 CFR 
Part 180 be amended as follows: 

1. The authority citation for Part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346a. 


2. Section 180.293 is amended by 
adding, and alphabetically inserting, the 
raw agricultural commodity hops to read 
as follows: 


§ 180.293 Endothall; tolerances for 
residues. 


* * * * * 
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[FR Doc. 85-28698 Filed 12-3-85; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
[MM Docket No. 85-359; RM-5087] 
TV Broadcast Station in Caprock, NM 


AGENCY: Federal Communications 
Commission. 
ACTION: Proposed rule. 


sumMARY: Action taken herein proposes 


the assignment of UHF TV Channel 17 
to Caprock, New Mexico, as that 
community's first local television 
service, at the request of KOAT 
Television, Inc. 

DATES: Comments must be filed on or 
before January 21, 1986, and reply 
comments on or before February 5, 1986. 
ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Part 73 


Television. 
The authority citation for Part 73 
continues to read: 


Authority: Sec: 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301, 303, 307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47 U.S.C. 301, 303, 307: Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections are cited to text. 


Notice of Proposed Rule Making 

In the matter of amendment of § 73.606(b), 
TV Table of Assignments, TV Broadcast 
Stations, (Caprock, New Mexico); MM 
Docket No. 85-359, RM-5087. 

Adopted: November 15, 1985. 

Released: November 29, 1985. 

By the Chief, Policy-and Rules Division. 


1. The Commission has before it for 
consideration the petition for rule 
making filed by KOAT Television, Inc. 
(“petitioner”) requesting the assignment 
of UHF Television Channel 17 of 
Caprock, New Mexico, as that 
community’s first local television 
service. Petitioner states that it will 
apply for'the channel, if. assigned. 


2. According to the petitioner, 
Caprock is located in Lea County, 
approximately .45.miles east of Roswell, 
New Mexico..Lea County-has.a 1980 U.S. 
Census population of 55,993 persons. 
However, Caprock is not listed in the 
U.S. Census nor in the 1984 Edition of 
the Rand-McNally Road Atlas and 
petitioner has not provided us with any 
community. data. Based.on the above, 
we are unable to confirm that Caprock 
is a community for assignment purposes. 

3. Section 307(b) of the 


Communications Act of 1934, as 


amended, requires that channel 
assignments be made toa “community” 
which has been defined as a , 
geographically identifiable population 
grouping. Generally, if a community is 
incorporated or is listed in the US. 
Census, that is sufficient to satisfy its 
status. However, absent such 
recognizable community factors, the 
petitioner must present the Commission 
with sufficient information to 
demonstrate that such a place has 
social, economic or-cultural indicia to 
qualify it as a “community” for 
allocation purposes. See, e.g., Ansiey, 
Alabama, 46 FR 48688, published 
December 3, 1981; Cascade Village, 
Colorado, 48 FR 19917, published May 3, 
1983; Red Rock, Georgia, 48 FR 36170, 
published August 9, 1983, and-cases 
cited therein. 

4. We believe that petitioner's 
proposal warrants further consideration 
as it could provide Caprock with its first 
local television service. However, 
petitioner is requested to provide 
sufficient information for us to 
determine that Caprock is a community 
for assignment purposes. Channel 17 can 
be assigned:to Caprock in compliance 
with the Commission's:mileage 
separation:and other technical 
requirements. Accordingly, we propose 
to amend § 73.606(b), of the 
Commission's Rules, the Television 
Table of Assignments,.for the 
community listed below, to read as 
follows: 


5. If Caprock.is ultimately found to 
qualify.as a.community, it will also be 
necessary to obtain-the concurrence of 
the Mexican Government, as itis 
located:within 400 kilometers (250 miles) 
of the U.S.-Mexican. border. 

6. The Commission's authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements.are. contained iin 


the-attached Appendix and are 
incorporated by reference herein. 

Note.—A showing of continuing interest is 
required by paragraph 2:0f the Appendix 
before a:channe}will:be allotted. 


7. Interested parties may file 
comments on or before January 21, 1986, 
and reply comments on or before 
February 5, 1986, and are advised to 
read the Appendix for the proper 
procedures. Additionally, a copy of such 
comments should be.served on the 
petitioners, ortheir counsel or 
consultant; as follows: Peter A. Marmet, 
Esq., Harold'K: McCombs, jr. Esq., 
Marmet and McCombs, P.C., 1822 
Jefferson Place NW., Washington, DC 
20036 (counsel to: petitioner). 

8. The Commission has.determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings to 
amend the TV Table of Allotments, 

§ 73.606(b) of the Commission’s Rules. 
See, Certification that Sections 603 and 
604 of the Regulatory Flexibility Act Do 
Not Apply to Rule Making to Amend 
§§ 73.202(b), 73.504 and 73.606(b) of the 
Commission's Rules, 46 FR 11549, 
Published February 9, 1981. 

9. For further information concerning 
this proceeding, contact, Leslie K. 
Shapiro, Mass Media Bureau, (202) 634- 
6530. However,.members of the public 
should note that from the time a Notice 
of Proposed Rule Making is issued until 
the matter is no longer subject to 
Commission consideration or court 
review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as.this one, which involve channel 
allotments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making, 
other than comments officially filed at 
the Commission, or oral presentation 
required by the Commission. Any 
comment which has not been served on 
the:petitioner constitutes an ex parte 
presentation and:shall not be considered 
in the proceeding. Any reply comment 
which has not been served on the 
person(s) who filed the comment, to 
which the reply is directed, constitutes 
an ex parte presentation.and shall not 
be considered inthe proceeding. 

Federal Communications. Commission. 
Charles Schott, 

Chief, Policyand:Rules Division, Mass Media 
Bureau. 


Appendix 

1. Pursuant-to:authority found in 
sections 4{i),-5(e)(1),-303 (g) and.(r),.and 
307(b).of the Communications Actof 
1934, as.amended,.and.§ § 0.61, 0.204{b) 
and.0.283 of the Commission's Rules, it 





is proposed to amend the TV Table of 
Assignments, § 73.606(b) of the 
Commission's Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is 
attached. 

2. Showings Required. Comments are 
invited on the proposal(s) discussed in 
the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent(s) will be expected to answer 
whatever questions are presented in 
initial comments. The proponent of a_ 
proposed assignment is also expected to 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the 
channel if it is assigned, and, if 
authorized, to build a station promptly. 
Failure to file may lead to denial of the 
request. 

3. Cut-off Procedures. The following 
procedures will govern the 
consideration of filings in this 
proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 

if advanced in reply comments. (See 
§ 1.420(d) of the Commission's Rules.) 

(b) With respect to petitions for rule 
making which conflict with the 
proposal(s) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

(c) The filing of a counterproposal 
may lead the Commission to assign a 
defferent channel than was requested 
for any of the communities involved. 

4. Comments and Reply Comments; 
Service. Pursuant to applicable 
procedures set out in §§ 1.415 and 1.420 
of the Commission's Rules and 
Regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissions 
by parties to this proceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person filing the 
comments. Reply comments shall be 
served on the person(s) who filed 


comments to which the reply is directed. 


Such comments and reply comments 
shall be accompanied by a certificate of 


service. (See § 1.420 (a), (b), and (c) of 
the Commission's Rules.) 

5. Number of Copies. In accordance 
with the provisions of § 1.420 of the 
Commission's Rules and Regulations, an 
original and four copies of all comments, 
reply comments, pleadings, briefs, or 
other documents shall be furnished the 
Commission. 

6. Public Inspection of Filings. All 
filings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commisson's Public Reference Room 
at its headquarters, 1919 M Street NW., 
Washington, DC. 


[FR Doc. 85-28844 Filed 12-3-85; 8:45 am] 
BILLING CODE 6712-01-M 


DEPARTMENT OF DEFENSE 
Department of the Air Force 
48 CFR Part 5350 


Department of the Air Force 
Acquisition Regulations; 
Establishment of Chapter and 
Regulations on indemnification 


AGENCY: Department of the Air Force, 
DOD. 


ACTION: Proposed rule. 


SUMMARY: FAR Subpart 50.4 is being 
supplemented by the Air Force to 
prescribe specific requirements for 
requesting indemnification and to iterate 
the criteria used for evaluating these 
requests. 

DATE: Comments should be received by 
January 3, 1986. 

ADDRESS: Comments may be mailed to 
Major Tom Holubik, HQ USAF/RDCS, 
The Pentagon, Washington, D.C. 20330- 
5040. 

FOR FURTHER INFORMATION CONTACT: 
Major Tom Holubik, (202) 697-6400. 
SUPPLEMENTARY INFORMATION: The 
proposed supplement implements Air 
Force policy on Pub. L. 85-804, E.O. 
10789 as amended, and FAR Subpart 
50.4, by listing the specific criteria for 
making, evaluating and approving 
requests for indemnification. This 
document will not have a significant 
economic effect on a substantial number 
of small entities under the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). 
Therefore, no regulatory flexibility 
analysis has been prepared. The rule 
does not contain information collection 
requirements which require the approval 
of OMB under 44 U.S.C. 3501 et seq. 


List of Subjects in 48 CFR Part 5350 
Government procurement. 
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It is proposed to amend Title 48 of the 
Code of Federal Regulations by 
establishing Chapter 53 and Part 5350 as 
set forth below: 


CHAPTER 53—DEPARTMENT OF THE 
AIR FORCE ACQUISITION 
REGULATIONS 


Subchapter G—Contract Management 


PART 5350—EXTRAORDINARY 
CONTRACTUAL ACTIONS 


Subpart 5350.4—Residual Powers 


Sec. 
5350.401 Standards for use. 
§350.401-90 Indemnification under Pub. L. - 


85-804. 

5350.403 Special procedures for unusually 
hazardous or nuclear risks. 

5350.403-1 Indemnification requests. 

5350.403-2 Action on indemnification 
requests. 

5350.403-90 Analysis for indemnification 
requests. 

Authority: Pub. L. 85-804; E.O. 10789 as 
amended. ; 


Subpart 5350.4—Residual Powers 
5350.401 Standards for use. 


5350.401-90 Iidemnification under Pub. L. 
85-804. . 


(a) The authorization for 
idemnification under Pub. L. 85-804 may 
only be granted by the Secretary. 

(b) The Air Force will consider 
indemnifying contractors under this 
authority when the risk arises out of an 
instrumentality or activity which is 
unusually hazardous or nuclear in 
nature with risk of loss so potentially 
great that the contractor's financial and 
productive capabilities would be 
severely impaired or disrupted. 
Indemnified risk shall be narrowly - 
defined and directly related to the 


intrinsically hazardous or nuclear nature 


of the instrumentality or activity. 
Indemnification may extend beyond the 
period of contract performance only 
when the potential for devastating 
financial loss may result from normal 
use of the product. Indemnification shall 
not be provided for other forms of 
“product liability” beyond that resulting 
from the unusually hazardous or nuclear 
risks initially defined in the contract. 

(c) In addition to (b) above, the Air 
Force will consider indemnifying 
contractors against risks with a 
potential for catastrophic loss for the 
purpose of furthering programmatic aims 
in the interest of the national defense. 
Providing indemnification to further 
programmatic aims will be considered 
for only exceptional compelling 
circumstances. Programmatic aims 
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include, but are not limited to, assuring 
or obtaining competition, avoiding 
prohibitive insurance costs or where 
obtaining insurance is precluded by the 
release of classified information. 
Reducing or eliminating the insurance 
costs charged directly to a program does 
not in itself establish that insurance 
costs are prohibitive. Any request for 
indemnification for programmatic aims 
must clearly identify the programmatic 
purposes to be served and how 
indemnification will serve those 
purposes. 


5350.403 Special procedures for unusually 
hazardous or nuclear risks. 


' §350.403-1 indemnification requests. 


Contractor request for indemnification 
shall also include the following 
information: : 

(a) The risks.for which 
indemnification is sought must be 
precisely defined and directly related to 
the intrinsically.hazardous or nuclear 
nature of the instrumentality or activity 
orto the potentially catastrophic loss. 
Requests shall focus on only those risks 
for which insurance is not reasonably 
available at a reasonable cost or for 
which indemnification is necessary to 
further programmatic purposes. 

(b) The risks must be related to a 
specific time frame for which 
indemnification is required and must 
indicate whether the time frame extends 
beyond contract performance. 

(c) The purposes to be served by 
indemnifications must be clearly 
identified and the needs for 
indemnification substantiated so that 
the scope and nature-of the request may 
be fully evaluated. 


{a) (1) Prior to recommending 
indemnification, contracting officers 
shall.ascertain that the contractor 
maintains financial protection in the 
form of liability insurance in amounts 
considered within the industry to be 
prudent in the.ordinary course of 
business. In-addition, the contractor 
shall:submit evidence that.such 
insurance is either in force oravailable. 
The fact that.insurance.will bea direct 
cost to the.program will not in itself -be 
cause for:a determination that financial 
protection is not reasonably. available, 
although.the cost:of such insurance over 
and above .the.contractor’s usual:and 
customary cost*for insurance will be 
considered. 

(2) Notwithstanding (a) (1):of the 
section, there may be:cases.in.which the 
Air Force will determine to indemnify 
the contractor. enly.against losses in 
excess of an identified dollar.amount. 


(3)-Whether certain risks.are 
unusually hazardous.or.nuclear in 
nature requires.a reasoned. judgment 
based on the facts and ciroumstances of 
each case. Considerations. which will 
assist.in making thatidetermination 
include the-following: 

(i) Understanding the nature of the 
risk for which indemnification is: being 
requested. in its:relation to the product 
or activity. 

(ii) Assuring there is a.clear, precise 
definition:of the unusually hazardous or 
nuclear.risk. 

(iii):Ascertaining the time frame for 
indemnification. 

(iv) Identifying the programmatic. _ 
objectives for providing the 
indemnification requested, suchas 
assuring competition, avoiding 
prohibitive insurance costs, assuring 
contractor performance of essential 
services, or assuring protection of 
contractors from catastrophic loss 
where for security reasons, adequate 
information cannot be disclesed to 
insuring activities to establish insurance 
coverage. ; 

(v) Determining that the 
indemnification provided serves the 
identified programmatic purposes. 

_{4) Contracting officers shall also 
assure that the contractor has-an 
adequate, existing, and on-going 
industrial safety program prior to 
recommending indemnification. If 
indemnification is to extend into the 
period of use of the supplies or 
equipment, the contracting officer shall 
assure that the contractor has and 
maintains adequate system design, 
production engineering, and quality 
control procedures and systems. Also,.a 
copy of theJatest report issued by the 
reviewing activity shall be submitted 
with the request for indemnification. 

(5) Requests for indemnification shall 
be considered on a case-by-case basis 
and must be supported by all of the data 
required by FAR 50.403’and this 
Supplement. 

(6) Requests for indemnification 
authority shall be submitted through 
channels to HQ USAF/RDC. Request 
that are based.on programmatic 
objectives.shall be submitted over the 
signature of the Commander or not 
lower than the Vice Commander of the 
major command. 

(b) Upon receipt.of autharity. to 
indemnify the agreed upon tisk, and 
prior to inclusion of the:appropriate 
indemnification clause.in the.contract, 
the contractor shall provide the PCO 
with a copy of the:insurance*policy or 
binder evidencing that the insurance 
coverage required.is current.and in 
effect. 


BEST COPY AVAILABLE 


5350.403-80 Analysis for indemnification 
requests. 

The following information and 
analysis shall be included to:supplement 
a information required: by FAR 50.403- 


or A clear:precise:definition of the 
risk in establishing the relationship of 
the system/equipment to the 
intrinsically hazardous or nuclear nature 
of the instrumentality -or-activity. 

(b) For risks arising from 
instrumentalities or activities which are 
unusually hazardous or nuclear in 
nature, elaborate on the “unusually” 
hazardous versus hazardous nature. 


_ Many-privatesector activities are 


hazardous-and a clear distinction must 
be shown. 

(c) Dates.ormeasurable activities 
(e.g., delivery-of the: last unit) when 
indemnification will start and stop. 

(d) Define the programmatic 
objectives:that cannot be otherwise 
accomplished and identify the 
programmatic consequences'if 
indemnification is not granted. 

(e). Discuss any deducfibles:and 
apportionment of loss provisions in 
applicable insurance coverages. 

(f) When indemnification is to extend 
beyond acceptance:and into theperiod 
of use; requests shall:include.a 
determination that the contractor has 
adequate system design,’ 
engineering, and:quality control 
procedures and.systems. 

(g) A determination by the 
Commander of the buying:activity that 
indemnification is required to satisfy the 
programmatic objectives. 

Patsy. T. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 85=28774 Filed 12-3-85; 8:45 am] 
BILLING CODE 3910-01-M 


DEPARTMENT OF THEINTERIOR 
Fish.and Wildlife Service 
50 CFR Part 14 


Humane and Healthful Transport of 
Wild Animals and Birds to the United 
States 


AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Proposed rule. 


SUMMARY: These proposed rules: amend 
50 CFR Part 14. The Lacey Act 
Amendments of 1981 transferred 
authority to promulgate regulatory 
requirements for the humane and 
healthful transport of wild animals and 
birds to the United States from the 
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Secretary of the Treasury to the 
Secretary of the Interior. These 
proposed rules, which have been 
mandated by Congress, include 
transportation standards for the humane 
and healthful transport of all wild 
mammals and birds. Fishes, reptiles, and 
amphibians and mollusks, crustaceans, 
arthropods, coelenetrates, and other 
invertebrates included in the Lacey Act 
will be considered for rulemaking at a 
later date. . 

DATE: The Service will consider 
information and comments received by 
February 3, 1986 in making a final rule. 
ADDRESS: Please send correspondence 
concerning this notice to the Federal 
Wildlife Permit Office, U.S. Fish and 
Wildlife Service, 1000 North Glebe 
Road, Room 611, Arlington, Virginia 
22201. Materials received will be 
available for public inspection from 7:45 
a.m. to 4:15 p.m., Monday thro 

Friday, at the Federal Wildlife Permit 
Office, Room 620, 1000 N. Glebe Road, 
Arlington, Virginia. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Thomas J. Parisot, Chief, Federal 
Wildlife Permit Office, U.S. Fish and 
Wildlife Service, 1000 North Glebe 
Road, Room 620, Arlington, Virginia 
22201, telephone (703) 235-1937. 
SUPPLEMENTARY INFORMATION: On 
November 16, 1981, the President signed 
into law the Lacey Act Amendments of 
1981 (Pub. L. 87-79, 95 Stat. 1073). 
Section 9 of the amendments shifted 
authority for promulgating regulatory 
requirements for the humane and 
healthful transport of wild animals and 
birds from the Secretary of the Treasury 
to the Secretary of the Interior. In light 
of the importance of this mandate and 
the complexity of tailoring specific 
regulations to the needs of a major part 
of the animal kingdom, the Service has 
sought to maximize public involvement 
in the drafting process. 

On February 26, 1982, the Service 
published in the Federal Register (47 FR 
8386) a notice announcing that a public 
meeting would be held on March 28, 
1982, in Washington, D.C., to receive 
information and comments regarding the 
development of appropriate regulations. 
The meeting was attended by 
approximately 31 persons representing 
the zoo community, persons engaged in 
shipping and carrying live animals, 
organizations concerned with the 
humane treatment of wild animals and 
several concerned Federal agencies. 

On June 30, 1982, the Service 
published in the Federal Register (47 FR 
28432) a notice intent which summarized 
the issues raised and discussed at the 
March 28, 1982, public meeting and gave 
notice to all interested persons that 


comments and proposals for regulations 
must be received on or before July 31, 
1982, in order to be assured 
consideration. 

In general, comments from 
representatives of humane organizations 
stressed the need for stringent 
regulations to ensure the humane and 
healthful transport to the United States 
of wild animals and birds. Comments 
from carriers indicated that the present 
“Live Animals Regulations” of the 
International Air Transport Association 
were adequate and there was no need 
for further regulation by the Service. 
Representatives for zoological parks, the 
pet industry, and other importers 
indicated their concern over the possible 
effects of regulations on the shipment of 
such animals and, in general, stressed _ 
the need for such regulations to be 
flexible and not cause the carriers to 
embargo the shipment of live animals. 

While some transport of wildlife in 
the United States is subject to 
regulations pertaining to humane 
procedures, such as under the Animal 
Welfare Act (AWA) administered by the 
U.S. Department of Agriculture (for 
warmblooded animals in interstate 
commerce), the humane and healthful 
transport of wild animals and birds into 
the United States has not been 
effectively regulated. Development of 
transport norms has largely been 
undertaken by international groups. 

The International Air Transport 
Association (IATA) has developed 
regulations and standards for member 
airlines to use as a guide in the transport 
of animals. The Convention on 
International Trade in Endangered 
Species of Wild Fauna and Flora 
(CITES) has also developed guidelines 
applicable to the shipment of wild 
animals which are similar to the IATA 
regulation guidelines. Since many 
importers, carriers, and shippers are 
familiar with and generally attempt to 
comply with the provisions of the AWA 
governing the humane transport of 
warmblooded animals, the “Guidelines 
for Transport and Preparation for 
Shipment of Live Wild Animals and 
Plants” developed by the Parties to 
CITES and IATA’s “Live Animals 
Regulations”, the Service used these _—_. 
three documents as a basis from which 
to develop these proposed regulations. 
By integrating these three systems now 
in effect, the Service hopes to achieve 
the goals of Congress with regard to 
humane and healthful shipment, as well 
as minimize the impact on parties 
involved in the international shipment of 
wildlife to the United States. For 
nonhuman primates, the Service also 
relied a great deal on the “Interagency 
Primate Steering Committee 
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Guidelines.” The Interagency Primate 
Steering Committee (IPSC) is an 
interagency group of scientists, 
sponsored by the National Institutes of 
Health, which developed guidelines for 
the transportation of nonhuman 
primates. 


Determination of Effects, National 
Environmental Policy Act, Request for 
Comments 


The Department of the Interior has 
determined that this is not a major rule 
under Executive Order 12291. 

The Service has also certified that this 
rule will not have a significant economic 
effect on a substantial number of small 
entities under the Regulatory Flexibility 
Act (5 U.S.C. 601). The Service believes 
that a substantial majority of shipments 
of wildlife into this country are now in 
compliance with established unofficial 
guideliens which, in part, are consistent 
with this rule. 

A draft environmental assessment has 
been prepared in conjunction with this 
proposal. It is on file at the Service's 
Federal Wildlife Permit Office, 1000 
North Glebe Road, Arlington, Virginia 
(see ADDRESSES section), and may be 
examined, by «ppointment, during 
regular business hours. A determination 
will be made at the time of a final rule 
as to whether this is a major Federal 
action which would significantly affect 
the quality of the human environment 
within the meaning of section 102(2)(C) 
of the National Environmental Policy 
Act of 1969 (implemented at 40 CFR 
Parts 1500-1508). 


Wild Animals and Birds To Be 
Regulated 


Since Congress specifically directed 
the Secretary of the Interior to 
promulgate regulations for the humane 
and healthful transport of wild animals 
and birds in the Lacey Act Amendments 
of 1981, the Service proposes to regulate 
all groups of wild animals and birds. 
However, in the absence of legislation 
authority, the Service does not propose 
to regulate laboratory reared mice, rats, 
rabbits, guinea pigs, hampsters, and 
gerbils. Individual specimens of wild 
animals that have been born, bread or 
raised in captivity or have been tamed 
or domesticated are still considered to 
be wild animals, because they belong to 
an animal grouping which is not usually 
domesticated. All hybrid animals that 
are a cross between a wild animal and a 
domestic animal as well as hybrids that 
are a cross between two wild animals 
would be regulated. 

The Service also proposes to regulate 
the humane and healthful transport to 
the United States of all nonhuman 
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primates, marine mammals, sloths, bats, 
flying lemurs and elephants. In addition, 
the Service proposes to regulate all wild 
terrestrial and small mammals with the 
exception of domestic cats and dogs. All 
ungulates, with the exception of 
domestic ruminants previously listed 
and domestic swine and horses, would 
be subject to the humane and healthful 
transport regulations of the Service. 

As the legislative authorization for 
these regulations was limited to live 
animals, the Service proposes no 
regulation of eggs and parts of wild 
animals and birds such as blood, serum, 
tissue and tissue cultures. 


Classification of Wild Animals and Birds 
Used in Proposed Regulations 

The classification of wild animals and 
birds contained in CITES “Guidelines 
for Transport and Preparation for 
Shipment of Wild Animals and Plants” 
was used as the basis for the different 
classes of wild animals and birds 
contained in the proposed regulations. 
The Service's proposal differs only in 
that a separate section for nonhuman _ 
primates was included, since the Service 
relied on the Inteagency Steering 
Committee Guidelines, and, similar to 
their treatment in the regulations 
implementing the AWA, seals and polar 
bears have been included in the marine 
mammal section. Toucans and hornbills, 
because of their unique anatomical 
structure and the need to restrict the 
numbers of birds in primary enclosures, 
were put in the section with water birds 
and large birds of non-perching habit 
rather than in the section with parrots. 


Substantive Provisions 


Consignment to Carriers 


The Service proposes that the wild 
animals and birds, prior to acceptance 
by the carrier for transport to the United 
States, generally be subjected to an 
inspection by a veterinarian employed 
by the government of the country from 
which the animals and birds are being 
exported (the first country the wild 
animals and birds exist on a course of 
transport in which the United States is a 
country to which they are to be 
transported). USDA import regulations 
pertaining to livestock, birds and many 
zoo animals at the present time require 
certificates from government-employed 
veterinarians. The inspection must be 
conducted within a specified time period 
prior to shipment and a health 
certificate signed by the examining 
veterinarian, stating that the wild 
animals or birds have been examined, 
are healthy and appear to be free of 
communicable diseases of animals or 
birds and are able to withstand the 


normal rigors of transport, must 
accompany the animals and birds to the 
United States. 

Inspection will minimize shipment of 
animals and birds not able to withstand 
the rigors of transport without ill effects 
and also will reduce the risks to other 
animals and birds in the shipment. 
Because inclusion would normally not 
enhance humane and healthful 
transport, certain personally owned pet 
birds, now exempt from similar 
requirements by the USDA, and marine 
mammals taken in the marine 
environment an¢ ‘transported directly to 
the United States under Department of 
the Interior or Department of Commerce 
permits would be exempt from the 
requirement for a health certificate. 

Certain groups of animals are less 
capable, in varying degrees, than others 
of withstanding the rigors of transport if 
they are in advanced stages of 
pregnancy or if they have recently given 
birth. The Service proposes that 
elephants and ungulates not be accepted 
for transport to the United States under 
such conditions while it proposes that 
acceptance be allowed for marine 
mammals but only if accompanied by a 
certificate of a veterinarian employed by 
the government of the country from 
which the animal is being exported that 
states, among other things, that the 
animal is physically able to withstand 
the rigors of normal transport to the 
United States. No-certificate is needed 
for nonhuman primates, terrestrial 
mammals and sloths, bats, and flying 
lemurs that have recently given birth, 
but a certificate is needed if they are in 
advanced stages of pregnancy. 

The Service proposes that wild 
animals and birds not be accepted for 
transport to the United States by 
carriers more than six hours before the 
scheduled departure of the transporting 
conveyance in order to minimize the. 
total time an animal or bird is confined 
in the shipping container or primary 
enclosure used for transportation. In 
order to reduce the stress on wild 
animals and birds, measures that will 
assure efficient and timely transport of 
such animals and birds to their 
destination are essential. The primary _ 
purpose of a restricted time of tender 
rule is to prevent terminal facilities from 
becoming a long term storage area for 
animals and birds awaiting transport. By 
restricting the time period in which 
animals and birds can be held prior to 
transport, specific prearranged 
scheduling of animal shipments 
effectively reduces the time an animal is 
in transit and reduces the stress to 
which it is subjected. The six hour time 
period corresponds to the maximum 
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holding time permitted for transport 
within the United States under the 
Animal Welfare Act. 

To ensure the humane and healthful 
transport of wild animals and birdsto * 
the United States, the Serviceis — 
proposing the carriers accomplish the 
transport of animals and birds without 
unnecessary delay. By facilitating ~ 
transport, stress on the animals and 
birds can be reduced and the chances of 
survival increased for living creatures 
being transported to the United States. 


Primary Enclosure for Transporting 
Wild Animals and Birds 


In order to ensure the humane and 
healthful transport of wild animals and 
birds, the Service propose that primary 
enclosures (any structure used to 
immediately restrict an animal such as a 
cage or compartment thereof) used to 
transport wild animals or birds be of 
sufficient strength to contain the 
animals and birds and to be able to 
withstand the normal rigors of transport. 
The Service is also proposing that the 
interior of the enclosure be free from 
any protrusion that could be injurious to 
the animal or bird and that no part of 
the animal or bird be expand outside of 
the enclosure that may result in injury to 
the animal or bird or to persons who are 
nearby or who handle the primary 
enclosure. In order to facilitate removal 
of the animals and birds in an 
emergency situation, the Service 
proposes that the opening of primary 
enclosures be easily accessible and, to 
prevent the accidental opening of the 
primary enclosure, that openings be 
secured with locking devices. To 
preserve the health and well being of 
wild animals and birds, the Service is 
also proposing that paints, 
preservatives, or other chemicals that 
are toxic, injurious or otherwise harmful 
to the animals or birds not be used to 
treat the surfaces of the primary 
enclosure. 

In addition, the Service proposes that 
handholds or other devices be provided 
for lifting the primary enclosure to 
facilitate easy handling, minimize tilting 
and prevent contact between the 
contained animals or birds and the 
person handling the primary enclosure. 

Since adequate ventilation in the 
primary enclosure is required to ensure 
the humane and healthful transport of 
wild animals and birds, the Service 
proposes that all primary enclosures 
used to transport wild animals and birds 
be constructed with adequate 
ventilation openings to ensure an 
adequate supply of air for the creatures 
contained therein. The Service has 
selected the ventilation standards 





developed by. the IPSC for transporting 
nonhuman primates..Standards for other 
mammals and birds were selected from 
either the AWA regulations, IATA’s 
“Live Animals Regulations” or the 
CITES “Guidelines for Transport and 
Preparation for Shipment of Live 
Animals.and Plants.” - 

In order to ensure that ventilation 
openings of primary enclosure do not 
become obstructed, the Service proposes 
that spacer bars or other devices be 
fitted to the outside of all walls, the roof 
and base of the primary enclosure. In 
order to provide a. minimum air 
circulation space, spacer bars or other 
devices should provide a minimum of 1.9 
centimeters {.75 inches) of space 
between the primary enclosure and any 
adjacent cargo or conveyance-wall. 

Several factors that have a major 
impact on animals and birds being 
transported are the size of the primary 
enclosure and the number, type and size 
of the animals or birds contained in the 
primary enclosure. Packing too many 
animals or birds in the primary 
enclosure or utilizing primary enclosures 
that are too small for the animal or bird 
being shipped has an adverse effect on 
the animals and birds and is often cruel 
and inhumane. For this reason, the 
Service is proposing to limit the numbet 
of animals that may be transported in a 
primary enclosureand require shippers 
to comply with space standards that will 
enable the birds and animals to be 
transported safely and comfortably. 
These standards were developed from 
the standards now in effect under the 
AWA and from the CITES guidelines 
and the “Live Animals Regulations” of 
IATA. The IPSC guidelines, along with 
the AWA regulations, were also used'to 
develop the standards for nonhuman 
primates. The Service'is also proposing 
that animals and birds transported in 
the same primary enclosure be of the 
same species and be maintained in 
compatible groups. Species in this 
context does not mean subspecies or 
population. Animals that fight with each 
other must also be transported in 
separate primary enclosures. 

Prevention of disease that may be 

infectious for other animals or birds is 
an important consideration in the 
proposed standards for transport of wild 
animals and birds to the United States. 
The Service proposes that primary 
enclosures be cleaned and sanitized: 
prior to each shipment inorder to 
destroy pathogenic agents and pests 
injurious to the health of wild animals 
and birds. 

In addition, the Service proposes that 
the primary enclosure or shipping 
container have a-selid bottom-to:prevent 
leaking fluids. or excreta in.shipment 


and to contain unused litter of a suitable 
absorbent material, which is safe and 
nontoxic to wild animals and birds, in 
sufficient quantity to absorb and cover 
excreta, unless the animals or birds are 
on wire or other nonsolid floors which 
are suspended above the:selid bottom of 
the primary enclosure. 

Failure to distinctly identify. 
containers in'which animals and birds 
are being transported has been the 
recson for some mishandling of animals 
and birds, delays im shipment and 
improper storage in the primary 
conveyance. The Service:proposes that 
the primary enclosure, except when 
permanently affixed in the animal cargo 
space of the primary conveyance, be 
clearly marked on the top and.on.one or 
more sides, in letters:not less than 2.5 
centimeters (1 inch) in height, “Wild 
Animals”, “Do Not Tip”, “This Side-Up”, 
“Only Authorized Personnel May Open 
Container”, and other. appropriate or 
required instructions. The Service is also 
proposing that the primary enclosure be 
marked with arrows or other markings 
to indicate the correct upright position 


_of the container. 


In order to facilitate the transport of 
wild animals and birds and to assist the 
carrier and government officials in 
processing the shipment,.the Service 
proposes that the documents and 
instructions for the care of the wild 
animals and birds be attached in an 
accessible manner to the outside of the 
primary enclosure which is part of the 
shipment: Attachment of official 
documents as well asinstructions on the 
care, feeding, watering, temperature 
limits, and information on any drugs or 
medication to be given to the animals 
would assist employees‘of the carrier in 
caring for the animals and birds and‘aid 
in final processing of the animals and 
birds at the port of entry into the United 
States. 

In certain cases, wild animals are 
transported to the United States in 
primary-enclosures or containers that 
are affixed within a primary conveyance 
(the main method of transportation used 
to convey an animal from origin to 
destination such as‘a- motor vehicle, 
plane, ship or train), such as are:found 
in trucks:or other motor vehicles. The 
Service acknowledges that certain 
standards for primary enclosures that 
are pertinent ‘to (1) the location; 
quantity, and area of ventilation 
openings; (2) requirements for spacer 
bars:or other:devices to prevent 
blocking of ventilation openings, (3) 
requirements of handholds:or other’ 
devices for lifting the primary enclosure, 
and (4) identification of the primary. 
enclosure’s-contents and markings 
indicating:the:primary enclosure's: 
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correct upright position are 
inappropriate when primary enclosures 
are permanently: affixed inthe animal 
cargo space of the primary conveyance. 
Obviously, such permanently affixed 
primary enclosures containing wild’ 
animals in the animal cargo space of a 
primary-’conveyartce are not geing-to be 
handled by carrierswith other general 
cargo so that they don’t need to be 
identified as-containing a live animal or 
need handholds:or other devices for 
lifting. Since such permanently affixed 
enclosures must ‘open directly to the 
outside or to an unobstructed ‘aisle or 
passageway and are not subject to 
possible turning, their correct upright 
position need not be identified. In 
addition, since such permanently affixed 
enclosures are not subject to being 
loaded in various positions with other 
cargo so that their ventilation openings 
may be blocked by. other cargo or a 
conveyance wall, they need not be 
equipped with spacer bars or other 
devices to prevent'such blockage. 
However, if the front of such a 
permanently affixed primary enclosure 
is the only means of ventilation it should 
be as large as possible in order to 
provide adequate ventilation and still be 
structurally sound and open directly to 
the outside or to an unobstructed aisle 
or passageway within the animal cargo 
space to ensure such adequate 
ventilation. The Service believes that if 
the front of a permanently affixed 
primary enclosure is the only.means of 
ventilating such a primary enclosure in 
the animal cargo space of a primary 
conveyance, that the front ventilating 
opening must be at least:90 percent of 
the front wall of such a primary 
enclosure to assure adequate ventilation 
to any animal contained therein. The 
Service; based'on U.S. Department of 
Agriculture recommendations; proposes 
that when a primary enclosure is 
permanently affixed in the animal cargo 
space of a primary conveyance’so that’ 
the front opening’of the primary 
enclosure is the only source of 
ventilation, the front opening shall open 
directly to theoutside or to an 
unobstructed aisle or passageway 
within the primary-conveyance: The 
Service is-also proposing that the front 
ventilation opening of such primary: 
enclosures’shall be-at least 90'percent of 
the total surface area of the front wall of 
the primary enclosure and ‘covered with 
bars, wire mesh or smooth expanded 
metal. The Service’is'also proposing to 
exempt suchpermanently affixed 
primary. enclosures used to transport 
wild animals from the requirement for 
spacer bars; handholds; or other devices 
for liftingand‘markings indicating that it: 
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contains a live wild animal and the 
primary enclosure’s upright position. 


Primary Conveyances 


The environment within the primary 
conveyance used to transport wild 
animals and birds is critical to the 
comfort, health and survival of the 
animals and birds. Therefore, the 
Service proposes that the animal cargo 
space within the conveyance be 
designed and constructed to ensure the 
humane and healthful transport of the 
wild animals and birds. The proposed 
standards also require the prevention of 
excess ingress of engine exhaust fumes 
and gases produced by the primary 
‘conveyance during the transportation, 
access to sufficient air for normal 
breathing for each live animal or bird, 
positioning of the enclosures in the 
conveyance to expedite emergency 
removal of the animals and birds, that 
the animal cargo space shall be kept 
clean and that proper precautions be 
taken to prevent injury to the animals or 
birds caused by exposure or contact 
with any other material, substance or 
device contained in the animal cargo 
space that may reasonably be expected 
to result in inhumane conditions or be 
a to the health of the animal or 

ird. 


Food and Water Requirements 


The Service believes itis important | 
that when animals are being transported 
to the United States they be provided 
with an adequate quantity and quality 
of food and water. Carriers are not, nor 
should they be required to be, animal 
nutrition experts. Therefore, the Service 
is proposing that consignors of wild 
animals and birds furnish the carrier 
with written instructions concerning the 
food and water requirements of the wild 
animals and birds while being 
transported. The Service is proposing 
that such instructions be affixed to the 
outside of the primary enclosure 
containing the wild animals or birds and 
that such instructions include quantity 
of water required, the amount and type 
of food and frequency of feeding and 
watering for the wild animals and birds. 
The Service is also proposing for health 
and humane reasons that all animals or 
birds be provided potable water within 
four hours prior to commencement of the 
transport to the United States. 


Care in Transit to the United States 


During surface and water 
transportation to the United States, in 
order to ensure that the animals and 
birds are being transported in a humane 
and healtful manner, the Service 
proposes that the carrier visually 
observe each animal or bird as 


frequently as circumstances allow but 
not less than once every four hours in 
order to assure that they are receiving 
sufficient air for normal breathing, they 
are not subjected to extremes of 
temperature or to drafts, all other 
applicable standards are being complied 
with, and to determine whether any of 
the live animals or birds are in obvious 
physical distress, to correct conditions 
where observation discloses such 
distress and to attempt to obtain any 
needed veterinary care as soon as 
possible. The Service further proposes 
that all cetaceans, sirenians, sea otters 
and pinnipeds must be accompanied by 
the consignor, consignee or an attendant 
employed by either of them. Polar bears 
must be similarly accompanied if the 
duration of transport is more than 


. twenty-four hours. 


When wild animals or birds are being 
transported by air, the Service proposes 
that the animals and birds be visually 
observed as frequently as circumstances 
may allow, but not less than every four 
hours if the animal cargo space is 
accessible during flight. If the animal 
cargo space is not accessible during 
flight, the carrier shall observe the 
animals and birds whenever loaded or 
unloaded and whenever the animal 
cargo space is otherwise accessible to 
ensure that the animals and birds are 
receiving sufficient air for normal 
breathing, the ambient temperatures are 
within prescribed limits, all other 
applicable standards are complied with 
and to determine whether any of the live 
animals or birds are in obvious distress, 
to attempt to correct conditions where 
observation discloses such distress and 
to obtain any needed veterinary care as 
soon as possible. 


Terminal Facilities 


Wild animals and birds may spend 
many hours in terminal facilities in 
foreign countries and in the United 
States. The environment of the holding 
area in terminal facilities has proven, in 
many cases, according to the U.S. 
Department of Agriculture, to be 
detrimental to the health and well-being 
of the animals and birds. The Service 
proposes that a specific area be 
designated as an indoor animal or bird 
holding area in which fresh air and 
ventilation is provided and in which 
ambient temperatures are controlled to 
prevent excessive changes.The 
proposed standards also prescribe 
requirements for the cleanliness and 
sanitation of the area to prevent a 
disease hazard, accumulation of debris 
and excreta and vermin infestation. The 
Service is also proposing that an 
effective program to control insects, 
ectoparasites and avian and mammalian 
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pests of wild animals and birds be 
established and maintained for all 
animal holding areas to ensure the 
health and well being of the animals and 
birds. 

Since wild animals and birds may be 
adversely affected by extremes in 
temperature, care must be taken to 
assure that the animals and birds are 
not subjected to extremes in 


’ temperature that could cause severe 


discomfort to the birds and animals and 
have an adverse effect on their health. 
The Service is proposing that the 
carriers be required to take adequate 
precautions to ensure that wild animals 
and birds are not subjected to adverse 
temperaturs in transport. Temperature 
standards for mammals were adapted 
from the Animal Welfare Act 
regulations. Temperature standards for 
wild birds were developed after 
consultation with APHIS officials and 
individual experienced aviculturists. 
Temperature standards for penguins, 
auks, and kiwis were adapted from the 
guidelines developed by IATA. 


Handling 


According to officials from the U.S. 
Department of Agriculture, the 
environment in the boarding areas to 
which wild animals and birds are 
exposed while being moved from an 
animal holding area of a terminal 
facility to the primary conveyance and 
from the primary conveyance to an 
animal holding area of a terminal 
facility can be detrimental to the health 
and well-being of the animals and birds. 
Therefore, the Service is proposing that 
the animals and birds be moved from an 
animal holding area of a terminal 
facility to the primary conveyance and 
from the primary conveyance to an 
animal holding area of a terminal 
facility as expeditiously as possible. 
Similarly, the Service also proposes that 
the carriers provide shelter to wild 
animals and birds from sunlight (and 
protection from excessive air 
temperatures from any source}, rain, 
snow, and other forms of precipitation 
and cold weather while they are being 
moved from an animal holding‘area of a 
terminal facility to the primary 
conveyance and from the primary 
conveyance to an animal holding area of 
a terminal facility. 

To minimize physical and 
psychological trauma to the wild 
animals and birds being transported to 
the United States, the Service is 
proposing that care be exercised in 
handling the primary enclosures to 
avoid tossing, dropping or needlessly 
tilting the primary enclosures or 
standing or placing the primary 
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enclosures in such a manner that may 
reasonably be expected to result in their 
falling. 


Author 


The primary author of this proposed 
rule is Dr. Harvey A. Kryder who was 
detailed to the Federal Wildlife Permit 
Office, U.S. Fish and Wildlife Service, 
Department of the Interior, Washington, 
DC 20240 (703/235-2418) from 
Veterinary Services, Animal and Plant 
Health Inspection Service; U.S. 
Department of Agriculture to assist in 
drafting the proposed rule. 


List of Subjects in 50 CFR Part 14 


Exports, Fish, Imports, Labeling, 
Reporting and Recordkeeping 
requirements, Transportation and 
Wildlife. 


Proposed Regulation Promulgation 
PART 14—[AMENDED] 


Accordingly, itis hereby proposed 
that Part 14 of Chapter! of Title 50 of the 
Code of Federal Regulations be 
amended reading as follows: 

1. The authority citation for Part 14 is 
revised to read as follows: 


Authority: Lacey Act (18 U.S.C. 42}; Lacey 
Act Amendments (16 U.S.C. 3371-3378); 
Endangered Species Act of 1973.(16 U.S.C. 
1538{d)-(f}, 1540(f}); Marine Mammal 
Protection Act of 1972 (16.U.S.C. 1382}; 
Migratory Bird Treaty Act (16 U.S.C.704, 
712); Act of August 31, 1951, Ch. 376, Title 5, 
sec. 501 (31 U.S.C. 483a); Black Bass Act (16 
U.S.C. 852c). 


2. Add new Subpart J to read as 
follows: 


Subpart J—Standards for the Humane and 
Healthful Transport of Wild Animais and 


Purposes. 
Definitions. 
Prohibitions. 
Certificates. 


Specifications for the Humane and Healthful 
Transport of Nonhuman Primates 


14.111 Consignment to carriers for transport. 

14.112 Primary enclosures used to transport 
live nonhuman primates. 

14.113 Primary conveyances (motor vehicle, 
rail, air and water). 

14.114 Food and water requirements. 

14.115 Care in transit. 

14.116 Terminal facilities. 

14.117 Handling. 


Specifications for the Humane and Healthful 


14.121 Consignment to carriers for transport: 


14.122 Primary enclosures-used.to.transport 
live marine mammals. 


Sec. 

14.123. Primary conveyances (motor vehicle, 
rail, air and water). 

14.124 Food and water requirements. 

14.125 Care in transit. 

14.126 Terminal facilities. 

14.127 Handling. 


Specifications for the Humane and Healthful 
Transport of Elephants and Ungulates 


14.131. Consignment to carriers for transport. 
14.132 Primary-enclosures used to. transport’ 


live elephants and ungulates. 
14.133 Primary conveyances (motor vehicle, 
rail, air and water). 
14.134 Food and water requirements. 
14.135. Care in transit. 
14.136 Terminal facilities: 
14.137 Handling. 
Specifications for the Humane and Healthful 
Transport of Terrestrial Mammals (Excluding 
Elephants and Ungulates) 


14.141 Consignment-to carriers for transport. 


14.142. Primary. enclosures used to transport 
live terresirial mammals. 

14.143 Primary conveyances (motor vehicle, 
rail, air and water). 

14.144 Food and water requirements. 

14.145 Care imtransit. 

14.146 Terminal facilities. 

14.147 Handling. 


Specifications for the Humane and Healthful 
Transport of Small Terrestrial Mammals 
(Rats, Mice; Cavies and Other Small 
Terrestrial Mammals) 


14.151 Consignment to carriers for transport. 


14.152 Primary enclosures used to transport 
live-small mammals. 

14.153 Primary conveyances (motor vehicle, 
rail, air and water). 

14154 Food and water requirements. 

14.155. Care imtransit. 

14.156 Terminalfacilities. 

14.157 Handlings 


Specifications for the Humane and Healthful 
Transport of Sloths, Bats and Flying Lemurs 


14.161 Consignment to carriers for transport. 


14.162 Primary enclosures used to transport 
live sloths, bats and flying lemurs. 

14.163 Primary conveyances (motor vehicle, 
rail, air and water). 

14.164 Food and water requirements. 

14.165 Caren transit. 

14.166 Terminal facilities. 

14.167 Handling. 


Specifications for the Humaneand Healthful 
Passerines 


Transport of Parrots; Pigeons, and 
Near-Passerines 


14.171 Consignment to carriers for transport. 


14.172 Primary enclosures used to transport 
live wild birds. 

14.173 Primary conveyances (motor vehicle, 
rail, air and water). 

14.174 Food and water requirements. 

14.175 Care in transit. 

14.176 Terminal facilities. 

14.177 Handling. 


Specifications for the Humane and Healthful 
Transport of Prey and Owls 


14.181 Consignment to carriers for transport. 


14.182. Primary enclosures used to transport 
live wild birds. 
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14.183 Primary conveyances (motor vehicle, 
rail, air and water). 

14.184 Food and water requirements. 

14.185. Care in'transit. 

14.186 Terminal facilities. 

14.187 Handling. 


Specifications for the Humane and Healthful 

Transport of Toucans; Hornbills, Water birds, 

and Large Birds of Non-Perching Habit 

14.191 Consignment to carriers for transport. 

14.192 Primary enclosures used to transport 
live wild birds. 

14.193. Primary-conveyances (motor vehicle, 
rail, air and water). 

14.194 Food and water requirements. 

14.195 Care in transit. 

14.196 Terminal facilities. 

14.197 Handling: 


Animats and Birds to the United States 


§ 14.101 Purposes. 

The purposes of-the regulations of this 
subpart are to prescribe requirements 
for importation necessary to ensure that 
transport to the United States of live 
wild mammals and birds occurs under 
humane and healthful conditions. The 
regulations implement section 9{d) of the 
Lacey Act'‘Amendments of 1981. 


§ 14.102 Definitions. 


In addition to the definitions 
contained in Part 10 of this subchapter 
B, and unless the context requires 
otherwise, in this subpart: 

“Ambient temperature” means the 
temperature of the air surrowunding. the 
wild‘animator bird. 

“Carrier” means‘any person operating 
any airline;-railroad; motor carrier, 
shippingdine or other:enterprise engaged 
in theebusiness of transporting any wild 
animals or birds for hire. 

“Communicable disease” means any 
contagious, infectious, or transmitable 
disease of wild animal or birds. 

“Handle” means feed, manipulate; 
crate, shift, transfer, immobilize, restrain 
treat or any similar activity with respect 
to any wild animals or bird. 

“Holding area” means any area within 
a terminal facility used for temporarily 
holding wild animals or birds 
transported to or-their arrival at any 
intermediate or final ae in the 
United States. 

“In advanced stages of pregnancy” 
means gestation has exceeded 75 
percent of the normal gestation period 
for the species concerned. 

“Intermediate handler" means any 
person, other than a carrier, including a 
department, agency or instrumentality of 
the United States, orany State or local 
government:who is‘engaged in any 
business in which he receives custody of 
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wild animals or birds in connection with 
their transport to the United State. 

2 primate” means any 
nonhuman member of the order 
Primates. 

“Primary enclosure” means any 
structure used to restrict an animal or 
animals to a limited amount of space, 
such as a cage, room, pen, run, 
compartment, pool, or hutch or 
compartment of a cage. 

“Primary conveyance” means the 
instrumentality for the main method of 
transportation used to convey an animal 
from origin to destination such as a 
motor vehicle, plane, ship or train. 

“Recently given birth” means the 
condition immediately following birth in 
which an animal has insufficient 
strength to perform physical actitivies or 
physiological functions in a normal 
manner. 

“Santize” means to make physically 
clean and, to the maximum degree that 
is practical, to remove and destroy 
agents injurious to the health of the wild 
animals or-birds. 

' “Transporting device” means any 
interim vehicle or device, other than 
man,.used.to transport an animal 
between the primary conveyance and 
the terminal facility or in and around the 
terminal facility of a carrier. 

“Transport” means to move, convey, 
carry or ship by any means, or to 
deliver or receive for the purpose of 
movement, carriage, or shipment. 


§ 14.103 Prohibitions. 

Unless the requirments of this subpart 
are met, it is unlawful for any person, to 
transport to the United States, cause to 
be transported to the United States, or 

permit to be transported to the United 
- States any live wild animals or bird. It 
shall be unlawful for any person to 
import, to transport, cause to be or 
permit to be transported to the United 
States any wild animal or bird under 
inhumane or unhealthful conditions or in 
violation of this subpart J. 


§ 14.104 Certificates. 

Any certificte required by any 
provision of this subpart to accompany 
a live animal or bird transported to the 
United States and written in a foreign 
language shall be considered to have 
met the certificate requirements of such 
provision if it is accompanied by an 
English translation. 


§ 14.111 Consignment to carriers for 
transport. 


(a) No carrier shall accept any live 
nonhuman primate for transport to the 
United States that has not been 


subjected to an inspection by a salaried 
veterinary officer employed by the 
national government of the initial 
country from which the live nonhuman 
primate is beign exported. Such an 
examination must be conducted within 
48 hours prior to commencement of 
transport to the United States. A health 
certificate, signed by the examining 
veterinarian, stating that the animal has 
been examined and is healthy and 
appears to be able to stand the normal 
rigors of transport and appears to be 
free of any communicable disease, must 
accompany the live nonhuman primate. 
Nonhuman primates in advanced stages 
of pregnancy shall not be accepted for 
transport to the United States unless the 
animal is accompanied by veterinary 
certification stating that the animal has 
been examined, the state of pregnancy 
evaluated, and the animal is physically 
able to stand the normal rigors of 
transport to the United States. 

(b) No carrier shall accept any live 
nonhuman primate for transport to the 
United States presented by the 
consignor more than 6 hours prior to. the 
scheduled departure of the primary 
conveyance on which it is be 
transported. 

(c) A carrier shall only accept for 
transport to the United States a live 
nonhuman primate in a primary 
enclosure which conforms to the 
requirement for primary enclosures set 
forth in § 14.112 of the standards. 

(d) To ensure the humane and 
healthful transport of the live nonhuman 
primate to the United States, transport 
shall be accomplished by the carrier 
without unnecessary delay. 


§ 14.112 Primary enclosures. used to 
transport live nonhuman primates. 

No carrier shall accept for transport to 
the United States any live nonhuman 
primate in a primary enclosure that does 
not conform to the following 
requirements: 

(a) Primary enclosure such as 
compartments, transport cages, cartons, 


or crates used to transport live 


nonhuman primates shall be constructed 
in such a manner that: 

(1) The structual strength of the 
enclosure shall be sufficient to contain 
the live nonhuman primate and to 
withstand the normal rigors of transport; 

(2) The interior of the enclosure shall 
be free from any protrusion that could 
be injurious to the live nonhuman 
primate contained therein; 

(3) No part of the live nonhuman 
primate shall be subject to exposure 
outside of the primary enclosure that 
may cause injury to the animal or to 
persons who are nearby or who handle 
the primary enclosure; 


(4) The opening of such enclosures 
shall be easily accessible for emergency 
removal of the live nonhuman primates; 

(5) The opening that provide access to 
the primary enclosures shall be secured 
with locking devices designed to prevent 
accidential opening; 

(6) Except as provided in paragraph 
(g) of this section, there are ventilation 
openings located on two opposite walls 
of the primary enclosure and the 
ventilation opening on each such wall 
shall be at least 30 percent of the total 
surface area of each such wall and 
situated above the midline of the 


‘primary enclosure, or there are 


ventilation openings located on all four 
walls of the primary enclosure and the 
ventilation.openings on each such wall 
shall be at least 20 percent of the total 
surface of each such wall and situated 
above the midline of the primary 
enclosure; 

(7) Except as provided in paragarph 
(g) of this section, spacer bars or other 
devices that are 1.9 centimeters (.75 
inches) or larger shall be fitted to all 
walls, the roof and base to prevelt 
obstruction of the ventilation openings 
and to provide a minimum air 
circulation space of 1.9 centimeters (.75 
inches) between the primary enclosure 
and any adjacent cargo or conveyance 
wall; 

(8) The surfaces of the primary 
enclosure shall not be treated with any 
paint, preservative, or other chemical 
that is toxic, injurious or otherwise 
harmful to the health or well-being of 
live nonhuman primates; 

(9) Except as provided in paragraph 
(g) of this section, adequate handholds 
or other devices for lifting shall be 
provided on the exterior of the primary 
enclosure to enable the primary 
enclosure to be lifted without tilting and 
to ensure that the person handling the 
primary enclosure will not be contact 
with the live nonhuman primate. 

(b) No more than one live nonhuman 
primate shall be tranported in a primary 
enclosure; Provided, However, that a 
mother and her nursing young, an 
estalished male-female pair, a family 
group, a pair of juvenile animals that 
have not reached puberty, or other pairs 
of animals that have been habitually 
housed together may be shipped in the 
same primary enclosure. Different 
species of nonhuman primates shall not 
be shipped in the same primary 
enclosure or in separate primary 
enclosures of a shipping container that 
has more than one compartment. 

(c) Primary enclosures used to 
transport live nonhuman primates shall 
be large enough to ensure that each 
animal contained therein has sufficient 
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space to turn around freely in a normal 
manner and can sit in an upright hands 
down position without touching the top 
of the primary enclosure: Provided, 
However, that baboons chimpanzees, 
gorillas and orangutans may be 
restricted in their movements according 
to professionally accepted standards 
when such freedom of movement would 
constitute a danger to the live 
nonhuman primates; their handler, or 
other persons 

(d) Primary enclosures used to 
transport live nonhuman primates shall 
have solid bottoms to prevent leakage of 
fluids or excreta in shipment and shall 
be cleaned and sanitized, if previously 
used, in a manner that will destroy 
pathogenic agents and pests injurious to 
the health of live nonhuman primates. 
Such primary enclosures shall contain 
unused litter of a suitable absorbent 
material, that is safe and nontoxic to . 
nonhuman primates, in sufficient 
quantity to absorb and cover excreta, 
unless the nonhuman primates are on 
wire or other nonsolid floors that are 
suspended above the bottom of the 
primary enclosure. 

(e) Primary enclosures used to 
transport live nonhuman primates, 
except where such primary enclosures 
are permanently affixed in the animal 


cargo space of the primary conveyance, — 


shall be clearly marked in English on the 
outside of the top and one or more sides 
of the container, in letters not less than 
2.5 centimeters (1 inch) in height, “WILD 
ANIMALS,” “DO NOT TIP,” “THIS 
SIDE UP,” “ONLY AUTHORIZED 
PERSONNEL MAY OPEN 
CONTAINER,” and other appropriate or 
required instructions. The container 
shall also be marked on the outside with 
arrows or other markings to indicate the 
correct upright position of the container. 

(f) Documents accompanying the 
shipment shall be attached in an easily 
accessible manner to the outside of a 
primary enclosure which is part of such 
shipment. Instructions shall be attached 
to each primary enclosure housing live 
nonhuman primates for care as required 
by this subpart, including feeding and 
watering as specified in § 14.114, and 
information on any drugs or medication 
to be given. 

(g) In lieu of the requirements of 
paragraphs (a)(6), (a)(7) and (a)(9) of this 
section, when a primary enclosure is 
permanently affixed within the animal 
cargo space of the primary conveyance 
so that the front opening is the only 
source of ventilation for such primary 
enclosure, the front opening shall open 
directly to the outside of the primary 
conveyance or to an unobstructed aisle 
or passageway within the primary 


conveyance. Such front ventilation 


opening shall be at least 90 percent of 
the total surface area of the front wall of 
the primary enclosure and covered with 
on mesh or smooth expanded 
metal. 


§ 14.113 Primary conveyances (motor 
vehicle, rail, air and water). 

(a) The animal cargo space of primary 
conveyances used to transport to the 
United States live nonhuman primates 
shall be designed and constructed to 
ensure the humane and healthful 
transport of the live nonhuman primates 
contained therein at all times. 

(b) The animal cargo space shall be 
constructed and maintained in a manner 
to prevent the ingress of engine exhaust 
fumes and gases produced by the 
primary conveyance during 
transportation. 

(c) No live nonhuman primate shall be 
placed in an animal cargo space of 
primary conveyance that does not have 
a supply of air sufficient for normal 
breathing for each nonhuman primate 
contained therein, and the primary 
enclosures shall be positioned in the 
animal cargo space in such a manner 
that each nonhuman primate has access 
to sufficient air for normal breathing. 

(d) Primary enclosures shall be 
positioned in the primary conveyance in 
such a manner that in an emergency the 
live nonhuman primates can be removed 
from the primary conveyance 
expeditiously. . 

(e) The interior of the animal cargo 
space shall be kept clean to ensure that 
live nonhuman primates are not exposed 
to disease-causing agents. 

(f) Live nonhuman primates shall not 
be transported with any material, 
substance (e.g., dry ice) or device that 
may reasonably be expected to result in 
inhumane conditions or be injurious to 
the health of the nonhuman primates 
unless all reasonable precautions are 
taken to prevent such conditions or 


injury. 

(g) Care shall be taken to keep 
different species of nonhuman primates 
separate in the primary conveyance so 
as to minimize the risk of spread of 
disease from one species to another. 


§ 14.114 Food and water requirements. 

(a) All live nonhuman primates shall 
be provided potable water within 4 
hours prior to commencement of 
transport to the United States. Carriers 
shall provide potable water to all live 
nonhuman primates at least every 12 
hours after acceptance for 
transportation to the United States. 

(b) Each live adult nonhuman primate 
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1 year of age or over shall have suitable 
food made available to them at least 
once in each 24 hour period and live 
nonhuman primates less than 1 year of 
age shall have suitable food made 
available to them at least once every 12 
hours by the carrier after acceptance for 
transportation to the United States. 

(c) No carrier shall accept any live 
nonhuman primates for transport to the 
United States unless written instructions 
concerning the food and water 
requirements of such live nonhuman 
primate while being so transported in 
affixed to the outside of its primary 
enclosure. Such instructions shall 
include quantity of water required, 
amount and type of food and frequency 
of feeding and watering for the live 
nonhuman primate necessary to fulfill 
the purposes of this subpart. The carrier 
shall follow these instructions during 
transport. 


§ 14.115 Care in transit. 


(a) During surface or water 
transportation to the United States, it 
shall be the responsibility of the carrier 
to visually observe each live nonhuman 
primate as frequently as circumstances 
allow, but not less than once every 4 
hours, to assure that they are receiving 
sufficientair for normal breathing, the 
ambient temperatures are within the 
limits prescribed in § 14.116 and all 
other applicable standards are complied 
with. Such observation shall also be to 
determine whether any of the live 
nonhuman primates are in obvious 
distress and to attempt to correct 
conditions where observation discloses 
such distress and to provide any needed 
veterinary care as soon as possible. 

(b) When transported by air, live 
nonhuman primates shall be visually 
observed by the carrier as frequently as 
circumstances may dictate, but not less 
than once every 4 hours, if the animal 
cargo space is accessible during flight. If 
the animal cargo space is not accessible 
during flight, the carrier shall visually 
observe the live nonhuman primates 
whenever loaded and unloaded and 
whenever the animal cargo space is 
otherwise accessible to ensure that the 
live nonhuman primates are receiving 
sufficient air for normal breathing, the 
ambient temperatures are within 
prescribed limits as specified in § 14.116, 
and all other applicable standards are 
complied with. Such observation shall 
also be to determine whether any of the 
live primates are in obvious distress and 
to correct conditions where observation 
discloses such distress and to provide 
any needed veterinary care as soon as 


possible. 
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§ 14.116 Terminal facilities. 


(a) All terminal facilities for live wild 
animals transported to the United States 
shall contain within such facilities an 
animal holding area or areas. No carrier 
or intermediate handler shall commingle 
live animal shipments with inanimate 
cargo in-an animal! holding area. 
Different species of nonhuman primates 
shall not be held in close proximity to 
each other in an animal holding area. 

(b) Carriers and intermediate handlers 
holding any nonhuman primate in an 
animal holding area of a terminal 
facility shall provide the following: 

(1) All animal holding areas of a 
terminal facility or intermediate handler 
wherein live animal shipments are 
maintained shall be cleaned and 
sanitized often enough to prevent an 
accumulation of debris or excreta, to 
destroy pathogenic agents, and to 
minimize vermin infestation so as to 
prevent harm and disease hazards to 
live nonhuman primates. - 

(2) An effective program for the 
control of insects, ectoparasites, and 
mammalian pests of nonhuman primates 
shall be established and maintained for 
all animal holding areas. 


(3) Any animal holding areas 
containing live nonhuman primates shall 
be provided with sufficient fresh air to - 
allow normal breathing by means of 
windows, doors, vents, air conditioning 
or other means and must be ventilated 
or air conditioned by means of fans, 
blowers, air conditioning systems or 
other means so as to minimize drafts,- 
odors, and moisture condensation. 


(4) The ambient temperature for any 
live nonhuman primate in any animal 
holding areas shall not be allowed to 
fall below 7.2 degrees C (45 degrees F) 
nor be allowed to exceed 29.5 degrees C 
(85 degrees F) at any time: PROVIDED, 
However, that no live nonhuman 
primate shall be subjected to ambient 
temperatures which exceed 23.9 degrees 
C (75 degrees F) for more than 4 hours at 
a time. Auxillary ventilation, such as 
exhaust fans and vents or fans or 
blowers or air conditioning shall be used 
to reduce the ambient temperature when 
the air temperature within such animal 
holding area is 23.9 degrees C (75 
degrees F} or higher. To ascertain 
compliance with the provisions of this 
paragraph, the air temperature around 
any live nonhuman primate shall be 
measured and read outside the primary 
enclosure that contains such nonhuman 
primates at a distance not to exceed .91 
meters (3 feet) from any one of the 
external walls of the primary enclosure 
and parallel to the bottom of such 


primary-enclosure at a point that 
approximates half the distance between 
the.top.and bottom of such primary 
enclosure. 


§ 14.117 Handling. 


(a} Carriers shall move live nonhuman 
primates from an animal holding area of 
a terminal facility to the primary 
conveyance and from the primary 
conveyance to an animal holding area of 
a terminal facility as expeditiously as 
possible. Carriers and intermediate 
handlers holding any live nonhuman 
primate in an animal holding area of a 
terminal facility or in transporting any 
nonhuman primate from the animal 
holding area of a terminal facility to the 
primary conveyance or from the primary 
conveyance to the animal holding area 
of a terminal facility, including loading 
and unloading procedures, shall provide 
the following: 


(1) Shelter from sunlight. When 
sunlight is likely to cause overheating or 
discomfort, sufficient shade shall be 
provided to protect a nonhuman primate 
from the direct rays of the sun and such 
live nonhuman primate shall not be 
subject to ambient temperatures that 
exceed 29.5 degrees C (85 degrees F) for 
a period of more than 45 minutes, and 
which shall be measured and read in the 
manner prescribed in § 14.116 of this 
subpart. 

(2) Shelter from rain or snow. Live 
nonhuman primates shall be provided 
protection to allow them to remain dry 
during rain, snow or other forms of 
precipitation. . 

(3) Shelter from cold weather. Live 
nonhuman primates shall be provided 
protection when the outdoor air 
temperature falls below 10 degrees C (50 
degrees F}.and such live nonhuman 
primates shall not be-subjected to 
ambient termperatures that fall below 
7.2. degrees C {45 degrees F) for a period 
of more than 45 minutes; and which 
shall be measured and read in the 
manner prescribed in § 14.116 of this 
subpart. Such protection shall include 
covering of transporting devices. 

(b) Care shall be exercised to avoid 
handling of the primary enclosure in 
such a manner that may cause physical 
or emotional trauma to the live 
nonhuman primates contained therein. 

(c) Primary enclosures used to move 
any live nonhuman primate shall not be 
tossed, dropped, or needlessly tilted or 
otherwise mishandled and shall not be 
stacked or placed in a manner that may 
reasonably be expected to result in their 
falling. ; 
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Specifications for the Humane and 
Healthful Transport of Marine Mammals 
(Cetaceans, Sirenians, Sea Otters, 
Pinnipeds, and Polar Bears) 


§ 14.121 Consignment to carriers for 
transport. 

(a) No carrier shall accept any live 
marine mammal for transport to the 
United States that has not been 
subjected to an inspection by a salaried 
veterinary officer employed by the 
national government of the initial 
country from which the live marine 
mammal is being exported. Such an 
examination must be conducted within 
10 days prior to commencement of 
transport to the United States. A health 
certificate, signed by the examining 


veterianrian, stating that the animal.has 


been examined and is healthy and 
appears able to stand the normal rigors 
of transport and appears to be free of 
any communicable disease, must 
accompany the live marine mammal. 
Pregnant marine mammals in advanced 
stages of pregnancy or marine mammals 
that have recently given birth shall not 
be accepted for transport to the United 
States unless the animal is accompanied 
by a veterinary certification stating that 
the animal has been examined, the state 
of pregnancy evaluated, and the animal 
is physically able to stand the normal 
rigors of transport to the United States: 
PROVIDED, However, that any marine 
mammal taken in the marine 
environment and transported directly to 
the United States under.a U.S. 
Department of Commerce or U.S. 
Department of the interior permit, is 
exempt from the requirement for a 
veterinary examination. 

(b) No carriers shall accept any live 
marine mammal for transport to the 
United States presented by the 
consignor more than 6 hours prior to the 
scheduled departure of the primary 
conveyance on which it is to be 
transported. : 

(c) A carrier shall only accept for 
transport to the United States a live 
marine mammal in a primary enclosure 
that conforms to the requirements for 
primary enclosures set forth in the 
§ 14.122 of this subpart. 

(d) To ensure the humane and 
healthful transport of the live marine 
mammal to the United States, transport 
shall be accomplished by the carrier 
without unnecessary delay. 


§ 14.122 Primary enclosures used to 
transport live marine mammais. 


No carrier shall accept for transport to 
the United States any live marine 
mammal in a primary enclosure that 
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does not conform to the following 
requirements: 

(a) Primary enclosures such as 
compartments, transport cages, cartons 
or crates used to transport live marine 
mammals shall be constructed in such a 
manner that: 

(1) The structural strength of the 
enclosure shall be sufficient to contain 
the live marine mammal and to 
_ withstand the normal rigors of transport. 

(2) The interior of the encolosure shall 
be free from any protrusion that could 
be injurious to the live marine mammal 
contained therein; 

(3) No part of the live marine mammal 
shall be subject to exposure outside of 
the primary enclosure that may cause 
injury to the animal or to persons who 
are nearby or who handie the primary 
enclosure; 

(4) The openings of such enclosures 
shall be easily accessible for emergency 
removal of the live marine mammal; 

(5) The openings that provide access 
to the primary enclosures shall be 
secured with locking devices designed 
to prevent accidental opening; 

(6) Except as provided in paragraph 
(h) of this section, and except for 
primary enclosures that are not 
completely enclosed, the primary 
enclosure shall have air inlets at heights 
of the enclosure that will provide cross 
ventilation at all levels (particulary 
when the marine mammals are in a 
prone position) and located on all four 
sides of the enclosure, and such 
ventilation openings shall be not less 
than 16 percent of the total surface area 
of each side of the enclosure; 

(7) Except as provided in paragraph 
(h) of this section, and except for 
primary enclosures that are not 
completely enclosed, the primary 
enclosure shall have spacer bars or 
other devices that are 1.9 centimeters 
(.75 inches) or larger fitted to all walls, 
the roof and base to prevent obstruction 
of the ventilation openings and to 
provide a mimimum air circulation 
space of 1.9 centimeters (.75 inches) 
between the primary enclosure and any 
adjuacent cargo or conveyance wall; 

(8) The surfaces of the primary 
enclosure shall not be treated with any 
paint, preservative, or other chemical 
that is toxic, injurious or otherwise 
harmful to the health or well-being of 
live marine mammals; 

(9) Except as provided in paragraph 
(h) of this section, the primary enclosure 
shall have adequate handholds or other 
devices for lifting provided on the 
exterior of the primary enclosure to 
enable the primary enclosure to be lifted 
without tilting and to ensure that the 
person handling the primary enclosure 


will not be in contact with the marine 
mammal. 

(b) Straps, slings, harnesses, or other 
such devices, if used for body support or 
restraint, when transporting marine 
mammals such as cetaceans or sirenians 
shall meet the following requirements: 

(1) Such devices shall not prevent 
access to marine mammals by 
attendants during transportation for the 
purpose of admininstering in transit 
care; 

(2) Such devices shall be equipped 
with special padding to prevent trauma 
or injury at contact points on the body 
of the marine mammal; and 

(3) Such devices shall be capable of 
keeping the animals from thrashing 
about and causing injury to themselves 
or their attendants, and yet be 
adequately designed so as not to cause 
injury to the animals. 

(c) Primary enclosures used to 
transport live marine mammals shall be 
large enough to assure that: 

(1) Sea otters have sufficient space to 
turn about freely in a stance whereby all 
four feet are on the floor and so that the 
animal can sit in an upright position and 
lie in a natural position; 

(2) Each pinniped shall have sufficient 
space to lie in a natural position; and 

(3) If a sling, harness, or other 
supporting device is used, each 
cetacean, sirenian or other marine 
mammal shall have sufficient space for 
support of its body without causing 
injury to such cetacean, sirenian or 
other marine mammals due to contact 
with the primary enclosure. 

(4) Certain species shall be restricted 
in their movements according to 
professionally accepted standards when 
freedom of movement would constitute 
a danger to the animals, their handlers 
or other persons. 

(d) Marine mammals transported to 
the United States in the same primary 
enclosure shall be of the same species 
and maintained in compatible groups. 
Marine mammals that have not reached 
puberty shall not be transported in the 
same primary enclosure with adult 
marine mammals other than their dams. 
Socially dependent animals (e.g., sibling, 
dam and other members of a family 
group) transported in the same primary 
conveyance shall be allowed visual and 
olfactory contact. Female marine 
mammals shall not be transported in the 
same primary enclosure with any 
mature male marine mammals. 

(e) Primary enclosures used to 
transport live marine mammals shall 
have solid bottoms to prevent leakage of 
fluids or excreta in shipment and shall 
be cleaned and sanitized, if previously 
used, in a manner that will destroy 
pathogenic agents and pests injurious to 
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the health of live marine mammals. Such 
primary enclosures shall contain unused 
litter of a suitable absorbent material, 
that is safe and nontoxic to marine 
mammals, in sufficient quantity to 
absorb and cover excreta, unless the 
marine mammals are transported in 
water, on wire, or other nonsolid floors 
that are suspended above the bottom of 
the primary enclosure. 

(f) Primary enclosures used to 
transport live marine mammals, except 
where such primary enclosures are 
permanently affixed in the animal cargo 
space of the primary conveyance, shall. 
be.clearly marked on the outside of the 
top and on one or more sides of the 
container, in letters not less than 2.5 
centimeters (1 inch) in height, “WILD 
ANIMALS,” “DO NOT TIP,” “THIS 
SIDE UP” “ONLY AUTHORIZED 
PERSONNEL MAY OPEN 
CONTAINER,” and other appropriate or 
required instructions. The container 
shall also be marked on the outside with 
arrows or other markings to indicate the 
correct upright position of the container. 

(g) Documents accompanying the 
shipment shall be attached in an easily 
accessible manner to the outside of a 
primary enclosure that is part of such 
shipment. Instructions shali be attached 
to each primary enclosure housing live 
marine mammals for care as required by 
this subpart including feeding and 
watering as needed by the animal as 
specified in § 14.124, and information of 
any drugs or medication to be given. 

(h) In lieu of the requirements of 
paragraphs (a)(7), (a)(8) and (a)(10) of 
this section, when a primary enclosure 
is permanently affixed within the animal 
cargo space of the primary conveyance 
so that the front opening is the only 
source of ventilation for such primary 
enclosure, the front opening shall open 
directly to the outside of the primary 
conveyance or to an unobstructured 
aisle or passageway within the primay 
conveyance. Such front ventilation 
opening shall be at least 90 percent of 
the total surface area of the front wall of 
the primary enclosure and covered with 
— mesh or smooth expanded 
metal. 


§ 14.123 Primary conveyances (motor 
vehicle, rail, air and water). 

(a) The animal cargo space of primary 
conveyances used to transport to the 
United States live marine mammals 
shall be designed and constructed to 
ensure the humane and healthful 
transport of the marine mammals 
contained therein at all times. 

(b) The animal cargo space shall be 
constructed and maintained in a manner 
to prevent the ingress of engine exhaust 
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fumes and gases produced by the 
primary conveyance during 
transportation. 

(c) No live marine mammal shall be 
placed in an animal cargo space of a 
primary conveyance that does not have 
a supply of air sufficient for normal 
breathing for each live animal contained 
therein, and the primary enclosures 
shall be positioned in the animal cargo 
space in such a manner that each 
marine mammal has access to sufficient 
air for normal breathing. 

(d) Primary enclosures shall be 
positioned in the primary conveyance in 
such a manner that in an emergency the 
live marine mammal can bé removed 
from the primary conveyance 
expeditiously. 

(e) The interior of the animal cargo 
space shall be kept clean to ensure that 
live marine mammals are not exposed to 
disease-causing agents. 

(f) Live marine mammals shall not be 
transported with any material, 
substance (e.g., dry ice) or device that 
may reasonably be expected to result in 
inhumane conditions or be injurious to 
the health of the marine mammal, unless 
all reasonable precautions are taken to 
prevent such conditions or injury. 


§ 14.124 Food and water requirements. 

(a) Those species of marine mammals 
that drinking water shall be provided 
potable water within 4 hours prior to 
commencement of transport to the 
United States. Such marine mammals 
shall be watered as often as necessary 
and appropriate to the species involved 
to ensure the good health and well-being 
of the animals. 

(b) Marine mammals shall not be 
transported for more than a period of 36 
hours without being offered suitable 
food. When accompanied as provided in 
§ 14.125, such marine mammals shall be 
fed during transport when necessary to 
provide for their good health and well- 
being. 

(c) No carriers shall accept any line 
marine mammal for transport to the 
United States unless written instructions 
concerning the food and water 
requirements of such live marine 
mamma! while being so transported is 
affixed to the outside of its primary 
enclosure. Such instructions shall 
include quantity of water required, 
amount and type of food and frequency 
of feeding and watering for the live 
marine mammal necessary to fulfill the 
purposes of this subpart. The carrier 
shall follow these instructions during 
transport. 


§ 14.125 Care in transit. 
(a) The consignor, or an authorized 
representative of either the consignor or 


the consignee of any marine mammal 
being transported to the United States, 
knowledgeable in the area of marine 
mamal care, shall accompany, in the 
same primary conveyance, cetaceans, 
sirenians, sea otters and pinnipeds 
during the time of transportation to 
provide for the health and well-being, to 
observe such marine mamals and to 
determine whether or not they need 
veterinary care and to obtain any 
needed veterinary care as soon as 
possible. Such person shall provide for 
such cetaceans and sirenians during 
periods of transport by: (1) Keeping the. 
skin moist or preventing the drying of 
the skin by such methods as intermittent 
spraying of water or application of a 
nontoxic emollient, such as lanolin; (2) 
assuring that the pectoral flippers shall 
be allowed freedom of movement at all 
times; (3) making adjustments in the 
position of such marine mammals when 
necessary to prevent necrosis of the skin 
at weight pressure points; and (4) 
calming such marine mammals to avoid 
struggling, thrashing, and other 
unnecessary activity which may cause 
overheating or physical trauma. 

(b) Not less than one-half of the floor 
area in a primary enclosure used to 
transport sea otters to the United States 
shall be leakproof and shall contain 
sufficient crushed ice or ice water to 
provide each sea otter contained therein 
with moisture necessary to allow each 
sea otter to maintain its hair coat by 
preventing it from drying and to 
minimize soiling of the hair coat with 
urine and fecal material: Provided, 
However, that the individal 
accompanying the sea otter may direct 
otherwise when required for the health 
and well-being of the sea otter. 

(c) Polar bears need not be 
accompanied by the consignor, 
consignee or an authorized 
representative of either the consignor or 
the consignee unless the period of 
transportation will exceed 24 hours in 
duration. During surface and water 
transportation, it shall be the 
responsibility of the carrier to inspect 
polar bears unaccompanied by an 
employee or attendant at least every 4 
hours to determine whether they need 
veterinary care and to provide any 
needed veterinary care as soon as 
possible. When transported by air, live 
polar bears, unaccompanied by an 
attendant, shall be inspected by the 
carrier at least every 4 hours if the 
animal cargo space is accessible during 
flight. The air carrier shall inspect-such 
live polar bears whenever loaded and 
unloaded and whenever the animal 
cargo space is otherwise accessible to 
determine whether such unattended live 
animals need veterinary care. The 
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carrier shall provide any needed 
veterinary care as soon as possible. 

(d) Wild or otherwise dangerous 
marine mammals shall not be taken 
from the primary enclosure except under 
extreme emergency conditions and then 
only by their trainer or othere 
authorized individuals who are capable 
of handling such mamals safely. 


§ 14.126 Terminal facilities. 


(a) All terminal facilities for live wild 
animals transported to the United States 
shall contain within such facilities an 
animal holding area or areas. No carrier 
or intermediate handler shall commingle 
live animal shipments with inanimate 
cargo in any animal holding aréa. 

(b) Carriers and intermediate handlers 
holding any marine mammls in an 
animal holding area of a terminal 
facility shall provide the following: 

(1) All animal holding areas of a 
terminal facility of any carrier wherein 
marine mammal shipments are 
maintained shall be cleaned and 
sanitized often enough to prevent an 
accumulation of debris or excreta, to 
minimize vermin infestation so as to 
prevent harm and disease hazards to 
live marine mammals. 

(2) An effective program for the 
control of insects, ectoparasites, and 
mammalian pests of marine mammals 
shall be established and maintained for 
all animal holding areas. 

(3) Any animal holding areas 
containing live marine mammals shall 
be provided with sufficient fresh air to 
allow normal breathing by means of 
windows, doors, vents, air conditiong or 
other means and must be ventilated or 
air circulated by means of fans, blowers, 
air conditioning systems or other means 
so as to minimize drafts, ordors, and 
moisture condensation. Auxillary 
ventilation, such as exhaust fans and 
vents or fans or blowers or air 
conditioning shall be available to any 
animal holding area containing marine 
mammals when the air temperature 
within such animal holding area is 23.9 
degrees C (75 degrees F) or higher. The 
air-temperature around any marine 
mammal in any animal holding area 
shall not be allowed to fall below 7.2 
degrees C. (45 degrees F). The air 
temperature around any polar bear shall 
not be all lowed to exceed 29.5 degrees 
C. (85 degrees F) at any time and no 
polar bear shall be subjected to 
surrounding temperatures that exceed 
23.9 degrees C. (75 degrees F) for more 
than 4 hours at any time. To ascertain 
compliance with the provisions of this 
paragraph, the air temperature around 
any marine mammal shall be measured 
and read outside the primary enclosure 
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that contains such animal at a distance 
not to exceed $1 meters (3):feet) from 
any one-of the external walls of the 
primary enclosure and: parallet to the 
bottom of such primary enclosure at a 
point that approximates half the 
distance between the top and bottom of 
such primary enclosure. 


§ 14.127 Handling. 

(a) A carrier shall move live marine 
mammals fromr an animal holding area 
of a terminal facility to the primary 
conveyance and from the primary 
conveyance to an animal holding area of 
a terminal facility as expeditiously as 
possible. A carrier holding any live 
marine mamal in an animal holding area 
of a terminal facility or in transporting. 
any live marine mamal from the animal 
holding area of a terminal facility to the 
primary conveyance or from primary 
conveyance to.the animal holding area 
of a terminal facility, including loading 
and unloading procedures, shall provide 
the following; 

(1) Shelter from sunlight. When 
sunlight is. likley te cause ov 
and discomfort, sufficient shade shall be 
provided to protect a live- marine 
mammal from the direct rays of the sun 
and such live: marine mammal shall net 
be subjected to: surrounding air 
temperatures that exceed: 29:5 degrees C 
(85 degrees F) for a period of more than 
45 minutes, and which shall be 
measured and readin the manner ~ 
prescribed im § 14.126 of this subpart. 

(2) Shelter from.cold weather. 
Transporting devices shail be covered to 
provide pretection for marine mammals 
when the outdoor air temperature falls 
below 10 degrees C (50 degrees F) and 
such live marine mammals shall not be 
subjected to surrounding air 
temperatures that fall below 7.2 degrees 
C (45 degrees:F) for a period of more 
than 45 minutes, and which shalt be 
measured and read in the manner 
prescribed in § 14.126 of this subpart: 
Provided, However, that polar bears are 
exempt from this latter requirement and 
may be subject to temperatures below 
7.2 degrees € (45 degrees F). 

(b) Care shall be-exercised-to avoid. 
handling the primary enclosure in such a 
manner that may cause physical or 
emotional trauma to. the-live marine 
mammal contained therein. 

(c) Primary enclesures-used to move 
any live merine mammak shall net be 
tossed, dropped, needlessly tilted or 
otherwise mishandied anc shall not be 
stacked or placed: im a manner that may 
ne be expected to result in their 

alling: 


§ 14.131 Consignment to carriers for 
transport. 


(a) No carrier shall accept any live 
elephant or ungulate for transport to the 
United States: that has not beer 
subjected to am inspection by @ salaried 
veterinary officer employed by the 
national government of the initial 
country from which the live elephant or 
ungulate is: being:exported. Such an 
exantination must be conducted within 
10 days prior te commencement of 
transport to the United: States. A health 
certificate, signed by the examining 
veterinarian, stating that the animal has 
been examined and is healthy and 
appears able to stand the normal rigors 
of transport and appears to be free of 
any communicable disease; must 
accompany the live elephant or 
ungulate. Elephants or ungulates in 
advanced stages-of ee or 
elephants or ungulates that 
recently given birth shalf “ir oe 
accepted for transport to the United 
States. Deer species shall not be 
accepted unless they have shed their 
antlers or if the antlers, when hard, have 
been surgically removed. 

(b) No carriers shall accept any lize 
elephant or ungulate for transport to the 
United States presented by the 
consignor more than 6 hours prior to the 
scheduled departure of the primary 
conveyance on which it is to be 
transported. 

(c) A carrier shall only accept. for 
transport to the United States.a live 
elephant or ungulate in a primary 
enclosure which conforms.to. the 
requirements for pri enelosures.set 
forth in § 14.132:of this-subpart. 

(d) To-ensure the humane and 
healthful transport of the live elephant 
or ungulate to:the United: States, 
transport shall be accomplished oo the 
carrier without unnecesary 


§ 14.132 Primary enclosures used to 
transport tive elephants or ungulates. 

No-carrier shall accept for transport to 
the United States any live elephant or 
ungulate in a primary enclosure that 
does not conform to. the following 
requirements: 

(a) Primary enclosures:such.as 
compartments, transport cages,.cartons, 
or crates used: to: transport live 
elephants or ungulates shail be: 
constructed in. such a: manner that- 

(1) The structural strength of the 
enclosure shalb be sufficient to contain. 
thelive elephant or ungulate-and: to: 
withstand the-nermat rigors of transport; 
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(2) The interior of the enclosure shall 
be free from any protrusion that could’ 
be injurious to the live elephant or 
ungulate contained therein; 

(3) ae aeae oe elephant or 
ungulate shall’ be subject to-exposure 
outside of the primary enclosure that. 
may cause injury to the animal orto 
persons who-are nearby or who handle 
the primary enclosure; 

(4) The-openings of such enclosures 
shall be easily accessible for emergency 
removal of the live elephant or ungulate; 

(5) The openings that provide access 
to the primary enclosures shalt be. 
secured with locking devices designed 
to prevent aécidental opening; 

(6) Except as provided in paragraph 
(g) of this section, there are adequate 
openings with spaces or holes on all four 
sides for ventilation so as to ensure 
adequate ventilation at alf times; 

(7) Except as provided im paragraph 
(g) of this section, spacer bars or other 
devices.that are 2.5.centimeters. (1.0 
inches) or larger shall be fitted to all 
walls, the roof and base to prevent 
obstruction of the ventilation openings 
and to provide a minimum air 
circulation space of 2.5 centimeters (1.0 
inches) between the primary enclosure 
i any adjacent carge or conveyance 
w 

(8) The surfaces:of the primary 
enclosure shall net be treated. with any 
paint, preservative, or other chemical 
that is toxic, injurious or otherwise 
harmful to the healt er well-being of 
live elephants. or ungulates; 

(9} Except as-provided in paragraph 
(g) of this section, adquate devices for 
lifting such as gripper bars. or facilities 
for the-attachment of crane slings:and: 
runners for handling by fork lift shall be 
provided on the exterior of the primary 
enclosure to enable the primary 
enclosure: to be lifted without. ti tilting and 
to ensure that persons handling the 
primary enclosure will not be in contact: 
with the:live elephant or 

(b) Ne-more: than one:live elephant or 
ungulate shall be transported im a 
primary enclosure. 

(c) Primary enclosures used: te 
transport live elephants or ungulates 
shall be of a dimension that enables the 
animal to:stand in a nateral upright 
position with the head extended witile 
at the same time: ‘the: 
movement of the animal so that itis 
‘unable to turn around, somersault or roll 
over. 

(d) Primary enclosures used! to 
transport elephants or ungulates shall'be 
cleaned or sanitized, if previously used, 
in a manner that wilf destroy pathogenic 
agents and pests injurious to the health 
of elephants or urgutates. 
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(e) Primary enclosures used to 
transport elephants or ungulates shall 
have floors of slatted construction so 
designed and constructed that the - 
spacing between the slats is such that 
the animal's feet cannot become trapped 
between the slats. There shall be 
removable, leak-proof trays under the 
slatted floor to prevent leakage of fluids 
or excreta in shipment with a sufficient 
quantity of unused litter of a suitable 
absorbent material that is safe and 
nontoxic to elephants and ungulates in 
sufficient quantity to absorb and cover 
excreta: Provided, However, that the use 
of leak-proof trays may be omitted if the 
primary enclosure has a solid leak-proof 
bottom and the floor of which is covered 
with unused litter of a suitable 
absorbent material that is safe and 
nontoxic to elephants or ungulates in 
sufficient quantity to absorb and cover 
excreta. 

(f) The primary enclosure used to 
transport elephants or ungulates with 
horns or tusks shall be designed and 
constructed in such a manner to prevent 
animals with horns or tusks from 
becoming trapped and injuring 
themselves. 

(g) Primary enclosures used to 
transport elephants or ungulates, except 
where such primary enclosures are 
permanently affixed in the animal cargo 
space of the primary conveyance, shall 
be clearly marked on the outside of the 
top and one or more sides of the 
container, in letters not less than 2.5 
centimeters (1 inch) in height, “WILD 
ANIMALS,” “DO NOT TIP,” “THIS 
SIDE UP,” “ONLY AUTHORIZED 
PERSONNEL MAY OPEN 
CONTAINER,” and other appropriate or 
required instructions. The container 
shall also be marked on the outside with 
arrows or other markings to indicate the 
correct upright position of the container. 

(h) Documents accompanying the 
shipment shall be attached in an easily 
accessible manner to the outside of a 
primary enclosure which is part of such 
shipment. Instructions for the care of the 
live elephants or ungulates shall be 
included with the documents 
accompanying the shipment, including 
feeding and watering as needed by the 
animal as specified in § 14.136, and 
information on any drugs or medication 
to be given. 

(i) In lieu of the requirements of 
paragraphs (a)(6), (a)(7) and (a)(9) of this 
section, when a primary enclosure is 
permanently affixed within the animal 
cargo space of the primary enclosure so 
that the front opening is the only source 
of ventilation for such primary 
enclosure, the front opening shall open 
directly to the cutside of the primary 
conveyance or to an unobstructed aisle 


or passageway within the primary 
conveyance. Such front ventilation 
opening shall be at least 90 percent of 
the total surface area of the front wall of 
the primary enclosure and covered with 
bars, wire mesh or smooth expanded 
metal. 


§ 14.133 Primary conveyances (motor 
vehicle, rail, air and water). ; 

(a) The animal cargo space or primary 
conveyances used to transport to the 
United States live elephants and 
ungulates shall be designed and 
constructed to ensure the humane and 
healthful tranpsort of the live elephants 
or ungulates contained therein at all 
times. 

(b) The animal cargo space shall be 
constructed and maintained in a manner 
to prevent the ingress of engine exhaust 
fumes and gases produced by the 
primary conveyance during — 


transportation. 


(c) No live elephant or ungulate shall 
be placed in a animal cargo space of a 
primary conveyance that does not have 
a supply of air sufficient for normal 
breathing for each live animal contained 
therein, and the primary enclosures 
shall be positioned in the animal cargo 
space in such a manner that each 

#lephant or ungulate has access to 
sufficient air for normal breathing. 

(d) Primary enclosure shall be 
positioned in the primary conveyance in 
such a manner that in an emergency the 
live elephant or ungulate can be 
removed from the primary conveyance 
expeditiously. ‘ 

(e) The interior of the animal cargo 
space shall be kept clean and sanitized 
to ensure that elephants or ungulates are 
not exposed to pathogenic agents and 
pest injurious to the health of live 
elephants or ungulates. 

(f) Live elephants or ungulate¢ shall 
not be transported with any material 
substance (e.g., dry ice) or device that 
may reasonably be expected to result in 
inhumane conditions or be injurious to 
the health of the elephants or ungulates 
unless all reasonable precautions are 
taken to prevent such conditions or 
injury. 

§ 14.134 Food and water requirements. 

(a) All live elephants or ungulates 
shall be provided potable water by the 
carrier within 4 hours, prior to 
commencement of tranport to the United 
States. 

(b) No carrier shall accept any live 
elephant or ungulate for transport to the 
United States unless written instruction 
concerning the food and water 
requirements of such live elephants or 
ungulate while being so transported is 
affixed to the outside of its primary 
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enclosure. Such instructions shall 
include quantity of water required, 
amount and type of food and frequency 
of feeding and watering for the live 
elephant or ungulate necessary to fulfill 
the purpose of this subpart. The carrier 
shall follow these instructions during 
transport. 


§ 14.135 Care in transit. 


(a) During surface or water 
transporation to the United States, it 
shall be the responsibility of the carrier 
to visually observe each live elephant or 
ungulate as frequently as circumstances 
allow, but not less than once every 4 
hours, to assure that they are receiving 
sufficient air for normal breathing, the 
ambient temperatures are within the 
limits prescribed in § 14.136, and all 
other applicable standards are complied 
with. Such observations shall also be to 
determine whether any of the live 
elephants or ungulates are in obvious 
distress and to attempt to correct 
conditions where observation discloses 
such distress and to provide any needed 
veterinary care as soon as possible. 

(b) When transported by air, live 
elephants or ungulates shall be visually 
observed by the carrier as frequently as 
circumstances allow, but not less than 
once every 4 hours, if the animal cargo 
space is accessible during flight. If the 
animal cargo is not accessible during 
flight, the carrier shall visually observe 
the live elephants or ungulates 
whenever loaded and unloaded and 
whenever the animal cargo space is 
otherwise accessible to ensure that the 
live elephants or ungulates are receiving 
sufficient air for normal breathing, the 
ambient temperatures are within the 
limits prescribed in § 14.136, and all 
other applicable standards are complied . 
with. Such observation shall also be to 
determine whether any of the live 
elephants or ungulates are in obvious 
distress and to correct conditions where 
observation discloses such distress and 
to provide any needed veterinary care 
as soon as possible. 


§ 14.136 Terminal facilities. 


(a) All terminal facilities for live wild 
animals transported to the United States 
shall maintain within such facilities an 
animal holding area or areas. No carrier 
or intermediate handler shall commingle 
live animal shipments with inanimate 
cargo in any animal holding area. 

(b) Carriers and intermediate handlers 
holding any elephants or ungulates in an 
animal holding area of a terminal 
facility shall provide the following: ' 

(1) All animal holding areas of a 
terminal facility of any carrier wherein 
live animal shipments are maintained 
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shall be cleaned and sanitized often 

enough to: prevent an accumulation of 

debris or excreta, todestroy pathogenic 

agents and to minimize vermin 

infestation so as to prevent harm and 

disease hazard to live elephants.or 
ates. 

(2) An effective program for the 
control of insects, ectroparasites, and 
mammalian pests of elephants or 
ungulates shall be established and. 
maintained for all animal holding areas. 

(3} Any animal holding areas 
containing live elephants or ungulates 
shall be previded with sufficient fresh 
air to allew normal breathing by means 
of windows, doors, vents, air 
conditioning or ether means and: must 
be ventilated or air conditioned: by 
means of fans, blowers, air conditioning 
system. or other means so. as.to- minimize 
drafts, odors, and moisture 
condensation. 

(4) The air temperature around any 
live elephants or ungulates.in any 
animal holding areas shall not be 
allowed to fall below.7.2 degrees. C.(45. 
degrees F)-nor be allowed to exceed 29.5 
degrees C (85.degrees F) at any time: 
Provided, However, that no live 
elephant or ungulate shall be subjected 
to ambient temperatures that exceed 
23.9 degrees C (75 degrees F) for more 
than #hours at any time. Auxillary 
ventilation, such as exhaust fans and 
vents er fans or blowers.or air 
conditioning shalf be used to reduce the 
ambient temperature when the air 
temperature within such animal holding 
area is 23.9'degrees € (75 degrees F] or 
higher: To ascertain compliance with the 
previsions of this paragraph, the air 
temperature around any live elephant or 
ungulate shall be measured and read 
outside the primary enclosure whiclr 
contains such elephants or ungulates at 
a distance not to exceed .91 meters (3 
feet) from any one of the external walls 
of the-primary enclosure and parallel to 
the bottom of such primary enclosure at 
2 point which approximates half the 
distance between the top and bottom of 
such primary enclosure. 


§14.137 Handling. 

(a) Carriers shall move live elephants 
and ungulates from an animal holding 
area of a terminal facility to the primary 
conveyance and from the primary 
conveyance to an animal holding area of 
a terminat facility as expeditiously as 
possible. Carriers holding any live 
elephants er ungulates in arm animal 
holding area of a terminal facility or in 
transporting any live elephant or 
ungulate from the:animal holding area of 
a terminal facility to. the primary 
conveyanee or from primary conveyance 
to the animal holding area of a terminal 


’ 


facility, including loading and unloading 
procedures, shall previde the following: 

(1) Shelter from sunlight. When 
sunlight is likely to cause overheating or 
discomfort, sufficient shade shall be 
provided to protect a live-elephant or 
ungulate from the direct rays of the sun 
and such live elephant or ungulate shall 
not be subjected to surrounding air 
temperatures that exceed 29.5 degrees.C. 
(85 degrees F) for a period of more than 
45 minutes, and which shall be 
measured and read in the manner 
prescribed in § 14.136 of this part. 

(2} Shelter from rain or snow. Live 
elephants and ungulates shall be 
provided protection to allow them to 
remain. dry during rain, snow or other 
forms of precipitation. 

(3) Shelter from cold weather. 
Transporting devices shall be covered to 
provide protection for live elephants or 
ungulates wher the outdoor air 
temperature falls below 10 degrees €-(50 
degrees F] and such live elephants or 
ungulates shall not be subjected to 
surrounding air temperatures that fall 
below 7.2 degrees C (45 degrees F) for a 
period of more than 45 minutes, and 
which shall be measured and read in the 
manner prescribed in § 14.136 of this 
part. 

(b) Care shall be exercised-to.avoid 
handling of the primary enclosure in. 
such a manner that may cause physical 
or emotional trauma to the-live elephant 
or ungulate contained therein. 

(c) Primary enclosures used to move 
any live elephant or ungulate shall not 
be tossed, dropped, needlessly tilted or 
otherwise mishandled and shall not be 
stacked or placed in.a manner that may 
reasonably be expected to result in their 
falling. 


Specifications for the Humane and. 


§ 14.141. Consignment to carriers for 
transport. 


(a) No carrier shall accept any live 


terrestrial mammal for transport to the 


. United States that has been subjected to 


an inspection by a salaried veterinary 
officer employed by the national 
government of the initial country from 
which the live terrestrial mammal is: 
being exported: Such an examination 
must be: conducted within 10:days prior 
to commencement of transport to the 
United States. A: health certificate, 
signed by the examining veterinarian, 
stating that the animal has been 
examined, is healthy, appears: to: beable 
to stand the normal rigors of transport 
and appears to be free of any 
communicable-disease, must accompany 
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the live terrestrial mammal: Terrestrial 
mammals in advanced stages of 
pregnancy shalt not be accepted for 
transport to the United States unless the 
animal is accompanied by veterinary 
certification stating that the animal has 
been examined, thestate of pregnancy - 
evaluated, and is physically able to 
withstand the normal rigors of transport 
to the United States. 

(b) No carrier shall accept any live 
terrestrial mammal for transport to the 
United States presented by the 
consignor more than 6 hours prior to the 
scheduled departure of the primary 
conveyance on which it isto be 
transported. 

(c) A carrier shall only accept for 
transport to the United States a live 
terrestrial mammal in a primary 
enclosure that conforms to the 
requirements for primary enclosures set 
forth in § 14.142 of the standards. 

(d) Fo ensure the humane and. 
healthful transport of live terrestrial 
mammals to.the United States; transport 
shall be accomplished by. the carrier 
without unnecessary delay. 


§ 14.142 Primary enclosures used'to 
transport live terrestrial mammiais. 


No carrier shall accept for transport to: 


*the United States any live terrestrial 


mammal in a primary enclosure that 
does not conform to.the following 
requirements: 

(a) Primary enclosures such as 
compartments, transport cages, cartons, 
or crates. used to-transport live 
terrestrial mammals shall be 
constructed in such a manner that: 

(1) The structural strength of the 
enclosure.shall.be sufficient. to:contain 
the live terrestrial mammal and to 
withstand the normal rigors. ef transport; 

(2). The interior of the enclosure-shali 
be free from any protrusion that could 
be injurious tothe live-terrestrial 
mammal contained: therein; 

(3} Ne part of the live terrestrial 
mammal shall be subject to exposure 
outside of the primary enclosure that 
may cause injury tothe animal or to: 
persons who are nearby or who handle 
the primary enclosure; 

(4) The openings ef such enclosures: 
shall be easily accessible for emergency 
removal of the live terrestrial mammal; 

(5) The openings that provide access 
into: the primary enclosures shall be: 
secured with locking devices designed 
to prevent accidental opening; 

(6) Except as provided in paragraph 
(g) of this: section, there are ventilation 
openings located on-two- opposite walls 
of the primary enclosure and the 
ventilation openings on each such- wall 
shall be at least 16 percent of the total 
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surface area of each such wall or there 
are ventilation openings located on all 
four walls of the primary enclosure and 
the openings on each such wall shall be 
at least 8 percent of the total surface 
area of each such wall: Provided, 
Howerer, that at least one-third of the 
minimum area required for ventilation of 
the primary enclosure shall be located 
on the lower one-half of the primary 
enclosure and at least one-third of the 
total minimum area required for 
ventilation of the primary enclosure 
shall be located on the upper one-half of 
the primary enclosure; 

(7) Except as provided in paragraph 
(g) of this section, spacer bars or other 
devices that are 1.9.centimeters {.75 
inches) or larger shall be fitted to all 
walls, the roof and base to prevent 
obstruction of the ventilation openings 
and to provide a minmum air circulation 
space of 1.9 centimeters (.75 inches) 
between the primary enclosure and any 
adjacent cargo or conveyance wall; 

(8) The surfaces of the primary 
enclosure shall not be treated with any 
paint, preservative or other chemical 
that is toxic, injurious or otherwise 
harmful to the health or will being of 
live terrestrial mammals; 

(9) Except as provided in paragraph 
(g) of this section, adequate handhalds 
or other devices for lifting shall be 
provided on the exterior of the primary 
enclosure to enable the primary 
enclosure to be lifted without tilting and 
to ensure that the person handling the 
primary enclosure will not be in contact ~ 
with the terrestrial mammal. 

(b) No more than one live terrestrial 
mamma! shall be transported in a 
primary enclosure: Provided, However, 
that a mother and her nursing young 
may be transported in the same primary 
enclosure. 

(c) Primary enclosures used to 
transport live terrestrial mammals shall 
be large enough to ensure that each 
animal contained therein has sufficient 
space to turn completely around freely 
in a normal manner or shall prevent it 
‘ from turning at all. The height of the 
primary enclosure shall provide 
adequate space for the animal to stand 
upright on all four legs with the head 
extended. The length of the primary 
enclosure shall be long enough to enable 
the terrestrial mamma! to lie in a full 
prone position. 

(d) Primary enclosures used to 
transport live terrestrial mammals shall 
have solid bottoms to prevent leakage of 
fluids or excreta in shipment and shall 
be cleaned and sanitized, if previously 
used, in a manner that will destroy 
pathogenic agents and pests injurious to 
the health of live terrestrial mammals. 
Such primary enclosures shall contain 


unused litter of a suitable absorbent 
material that is safe and nontoxic to 
terrestrial mammals in sufficient 
quantity to absorb and cover excreta, 
unless the terrestrial mammals are on 
wire or other nonsolid floors that are 
suspended above the bottom of the 
primary enclosure. 

(e} Primary enclosures used to 
transport live terrestrial mammals, 
except where such primary enclosures 
are permanently affixed in the animal 
cargo space of the primary conveyance, 
shall be clearly marked on the outside of 
the top and one or more’sides of the 
container, in letters not less than 2.5 
centimeters (1 inch) in hight, “WILD 
ANIMALS,” “DO NOT TIP,” “THIS 
SIDE UP,” “ONLY AUTHORIZED — 
PERSONNEL MAY OPEN 
CONTAINER,” and other appropriate or 
required instructions. The container 
shall also be marked with arrows on the 
outside or other markings to indicate the 
correct upright position of the container. 

(f} Documents accompanying the 
shipment shall be attached in an easily 
accessible manner to the outside of a 
primary enclosure that is part of such 
shipment. Insturctions for the care of the 
live terrestrial mammals shall be 
included with the documents 
accompanying the shipment, including 
feeding and watering, as needed by the 
animal as specified in § 14.146, and 
information on any drugs or medication 
te be taken. 

(g) In lieu of the requirements of 

paragraphs (a)(6), (a)(7) and (a)(9) of this 
section, when a primary e: ure is 
permanently affixed within the animal 
cargo space of the primary conveyance 
so that the front opening is the only 
source of ventilation for such primary 
enclosure, the front opening shall open 
directly to the outside of the primary 
conveyance or to an unobstructed aisle 
or passageway within the primary 
conveyance. Such front ventilation 
opening shall be at least 90 percent of 
the total surface area of the front wall-of 
the primary enclosure and covered with 
bars, wire mesh or smooth expanded 
metal. 


§ 14.143 Primary conveyances (motor. 
vehicie, rail, air and water). 

(a) The animal cargo space of primary 
conveyances used to transport to the 
United States live terrestrial mammals 
shall be designed and constructed to 
ensure the humane and healthful 
transport of the live terrestrial mammals 
contained therein at all times. 

(b) The animal cargo space shall be 
constructed and maintained in a manner 
to prevent the ingress of engine exhaust 
fumes and gases produced by the 


primary conveyance during 
transportation. 

(c) No live terrestrial mammal shall be 
placed in an animal cargo space of a 
primary conveyance that does not have 
a supply of air sufficient for normal 
breathing for each live animal contained 
therein, and the primary enclosures 
shall be positioned in the animal cargo 
space in such a manner that each 
terrestrial mammal has access to 
sufficient air for normal breathing. 

(d) Primary enclosures shall be 
positioned in the primry conveyance in 
such a manner that in an emergency the 
live terrestrial mammals can be 
removed from the primary conveyance 
expeditiously. 

(e) The interior of the animal cargo 
space shall be kept clean and sanitized 
to ensure that live terrestrial mammals 
are not exposed to pathogenic agents 
and pests injurious to the health of live 
terrestrial mammals. 

(f) Live terrestrial mammals shall not 
be transported with any material 
substance (e.g., dry ice) or device that 
may reasonably be expected to result in 
inhumane conditions or be injurious to 
the health of the terrestrial mammals 
unless all reasonable precautions are 
taken to prevent such injury. 


§ 14.144 Food and water requirements. 

(a) All live terrestrial mammals shall 
be provided potable water by the carrier 
within 4 hours prior to commencement 
of transport to the United States. 

(b) No carrier shall accept any live 
terrestrial mammal for transport to the 
United States unless written instructions 
concerning the food and water 
requirements of such live terrestrial 
mammal while being so transported is 
affixed to the outside of its primary 
enclosure. Such instructions shall 
inchude quantity of water required, 
amount and type of food and frequency 
of feeding and watering for the live 
terrestrial mammal necessary to fulfill 
the purposes of this subpart. The carrier 
shall follow these instructions during 
transport. 

§$ 14.145 Care in transit. 

(a) During surface transportation to 
the United States, it shall be the 
responsibility of the carrier to visually 
observe each live terrestrial mammal as 
frequently as circumstances allow, but - 
not less than once every 4 hours, to 
assure that they are receiving sufficient 
air from normal breathing, and the 
ambient temperatures are within the 
limits prescribed in § 14.16 and all other 
applicable standards are complied with. 
Such observation shall also be to 
determine whether any of the live 





terrestrial mammals are in obvious 
distress and to attempt to correct 
conditions where observation discloses 
such distress and to provide any needed 
veterinary care as soon as possible. —~ 

(b) When transported by air, live 
terrestrial mammals shall be visually 
observed by the carrier as frequently as 
circumstances allow, but not less than 
once every four hours, if the animal 
cargo space is accessible during flight. If 
the animal cargo space is not accessible 
during flight, the carrier shall visually 
observe the live terrestrial mammals 
whenever loaded and unloaded and 
whenever the animal cargo space is 
otherwise accessible to ensure that the 
live terrestrial mammals are receiving 
sufficient air for normal breathing, the 
ambient temperatures are within 
prescribed limits as specified in § 14.146 
and all other applicable standards are 
complied with. Such observations shall 
also be to determine whether any of the 
live terrestrial mammals are in obvious 
distress and to correct conditions where 
observation discloses such distress and 
to provide any needed veterinary care 
as soon as possible. 


§ 14.146 Terminal facilities. 


(a) All terminal facilities for live wild 
animals transported to the United States 
shall contain within such facilities an 
animal holding area or areas. No carrier 
or intermediate handler shall commingle 
live animal shipments with inanimate 
cargo in any animal holding area. 

(b) Carriers and intermediate handlers 
holding any terrestrial mammal in an 
animal holding area of a terminal 
facility shall provide the following: 

(1) All animal holding areas of a 
terminal facility of any carrier wherein 
live animal shipments are maintained 
shall be cleaned and sanitized often 
enough to prevent an accumulation of 
debris or excreta, to destroy pathogenic 
agents, and to minimize vermin 
infestation so as to prevent harm and 
disease hazard to live terrestrial 
mammals. 

(2) An effective program for the 
control of insects, ectoparisites, and 
mammalian pests of terrestrial 
mammals shall be established and 
maintained for all animal holding areas. 

(3) Any animal holding areas 
containing live terrestrial mammals 
shall be provided with sufficient fresh 
air to allow normal breathing by means 
of windows, doors, vents or air 
conditioning or other means and must 
be ventilated or air conditioned by 
means of fans, blowers, air conditioning 
system or other means so as to minimize 
drafts, odors, and moisture 
condensation. 


(4) The air temperature around any 
live terrestrial mammal in any animal 
holding areas shall not be allowed to 
fall below 7.2 degrees C (45 degrees F) 
nor be allowed to exceed 29.5 C (85 
degrees F) at any time: Provided, 
However, that no live terrestrial 
mammal shall be subjected to ambient 
temperatures that exceed 23.9 degrees C 
(75 degrees F) for more than 4 hours at 
any time. Auxiliary ventilation, such as 
exhaust fans and vents or fans or 
blowers or air conditioning shall be used 
to reduce the ambient temperature when 
the air temperature within such animal 
holding area is 23.9 degrees C (75 
degrees F) or higher. To ascertain 
compliance with the provisions of this 
paragraph, the air temperature around 
any live terrestrial mammal shall be 
measured and read outside the primary 
enclosure which contains such 
terrestrial mammal ata distance not to 
exceed .91 meters (3 feet) from any one 
of the external walls of the primary 
enclosure and parallel to the bottom of 
such primary enclosure at a point that 
approximates half the distance between 
the top and bottom of such primary 
enclosure. 


§ 14.147 Handling. 

(a) A carrier shall move live terrestrial 
mammals from an animal holding area 
of a terminal facility to the primary 
conveyance and from the primary 
conveyance to an animal holding area of 
a terminal facility as expeditiously as 
possible. A carrier holding any live 
terrestrial mammal in an animal holding 
area of a terminal facility or in 
transporting any live terrestrial mammal 
from the animal holding area of a 
terminal facility to the primary 
conveyance or from primary conveyance 
to the animal holding area of a terminal 
facility, including loading and unloading 
procedures, shall provide the following: 

(1) Shelter from sunlight. When 
sunlight is likely to cause overheating or 
discomfort, sufficient shade shall be 


provided to protect a live terrestrial 


mammal from the direct rays of the sun 
and such live terrestrial mammal shall 
not be subjected to surrounding air 
temperatures that exceed 29.5 degrees C 
(85 degrees F) for a period of more than 
45 minutes and which shall be measured 
and read in the manner prescribed in 

§ 14.146 of this subpart. 

(2) Shelter from rain or snow. Live 
terrestrial mammals shall be provided 
protection to allow them to remain dry 
during rain, snow or other forms of 
precipitation. 

(3) Shelter from cold weather. 
Transporting devices shall be covered to 
provide protection for live terrestrial 
mammals when the outdoor air 
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temperature falls below 10 degrees C (50 
degrees F) and such live terrestrial 
mammals shall not be subjected to 
surrounding air temperatures that fall 
below 7.2 degrees C (45 degrees F) for a 
period of more than 45 minutes, and 
which shall be measured and read in the 
manner prescribed in § 14.146 of this 
subpart. 

(b) Care shall be exercised to avoid 
handling of the primary enclosure in 
such a manner that may cause physical 
or emotional! trauma to the live 
terrestrial mammal contained therein. 

(c) Primary enclosures used to move 
any live terrestrial mammal shall not be 
tossed, dropped, needlessly tilted or __ 
otherwise mishandled and shall not be 
stacked or placed in a manner that may 
reasonably be expected to result in their 
falling. 


Specifications for the Humane and 
Healthful Transport of Small Terrestrial 
Mammals (Rats, Mice, Cavies and Other 
Small Terrestrial Mammals 


§ 14.151 Consignment to carriers for 
transport. 

(a) No carrier shall accept any live 
small mammal for transport to the 
United States that has not been 
subjected to an inspection by a salaried 
veterinary officer employed by the 
national government of the initial 
country from which the live small 
mammal is being exported. Such an 
examination must be conducted within 
10 days prior to commencement of 
transport to the United States. A health 
certificate, signed by the examining 
veterinarian, stating that the animal has 
been examined and is healthy and 
appears able to stand the normal rigors 
of transport and appears to be free of - 
any communicable disease, must 
accompany the live small mammal. 

(b) No carrier shall accept any live _ 
small mammal for transport to the 
United States presented by the 
consignor more than 6 hours prior to the 
scheduled departure of the primary 
conveyance on which it is to be 
transported. 

(c) A carrier shall only accept for 
transport to the United States a live 
small mammal in a primary enclosure 
that conforms to the requirements for 
primary enclosures set forth in § 14.152 
of the standards, 

(d) To ensure the humane and ~ 
healthful transport of the live small 
mammal to the United States, transport 
shall be accomplished by the carrier 
without unnecessary delay. 


BEST COPY AVAILABLE 
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§ 14.152 Primary enclosures used to 
transport live small mammais. 


No carrier shall accept for transport to 
the United States any live small 
mammal in a primary enclosure that 
does not conform to the following 
requirements: 

(a) Primary enclosures such as 
compartments, transport cages, cartons, 
or crates used to transport live small 
mammals shall be constructed in such a 
manner that: 

(1) The structural of the 
enclosure shall be sufficient to contain 
the live small mammal and to withstand 
the normal rigors of transport; 

(2) The interior of the enclosure shall 
be frée from any protrusion that could 
be injurious to the live small mammal 
contained therein; 

(3) No part of the live small isin 
shall be subject to exposure outside of 
the primary enclosure that may cause 
injury to the animal or to who 
are nearby or who handle the primary 
enclosure; 

(4) The openings of such enclosures 
shall be easily accessible for emergency 
removal of the live small mammals; 

(5) The openings that provide access 
to the primary enclosures shall be 
secured with locking devices designed 
to prevent accidental opening; 

(6) Except as provided in paragraph (f) 
of this section, there are ventilation 
openings located on two opposite walls 
of the primary enclosure and the 
ventilation openings on each such wall 
shall be at least 16 percent of the total 
surface area of each such wall or there 
are ventilation openings located on all 
four walls of the primary enclosure and 
the openings on each such wall shall be 
at least 8 percent of the total surface 
area to each such wail: Provided, 
However, that at least one-third of the 
minimum area required for ventilation of 
the primary enclosure shall be located 
on the lower one-half of the primary 
enclosure and at least one-third of the 
total minimum area required for 
ventilation of the primary enclosure 
shall be located on the upper one-half of 
the primary enclosure; 

(7) Except as provided in paragraph (f) 
of this section, spacer bars or other 
devices that are 1.9 centimeters (.75 
inches) or larger shall be fitted to all 
walls, the roof and base to prevent 
obstruction of the ventilation openings 
and to provide a minimum air 
circulation space of 1.9 centimeters (.75 
inches) between the primary enclosure 
and any adjacent cargo or conveyance 
wall; 

(8) The surfaces of the primary 
enclosure shall not be treated with any 
paint, preservative, or other chersical 
that is toxic, injurious or otherwise 


harmful to the health or well-being of 
live small mammals; 

(9) Except as provided in paragraph (f) 
of this section, adequate handholds or 
other devices for lifting shall be_, 
provided on the exterior of the primary 
enclosure to enable the primary 
enclosure to be lifted without tilting and 
to ensure that the-person handling the 
primary enclosure will not be in contact 
with the small mammal. 

(b) Live small mammals transported in 


the same primary enclosure shall be of 
the same species and maintained in 
compatible groups. Animala that fight 
with each other shall be transported in 
separate primary enclosures. Females 
with their young shall not be 
transported in primary enclosures with 
other animals. The maximum number of 
small mammals transported in a primary 
enclosure shall conform to density 
guidelines specified in the following 
table: 


DENSITY GUIDELINES FOR SMALL MAMMALS 


| Space per animab | Height of box 
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(c) Primary enclosures used to 
transport live small mammals as 


-provided in this section shall have solid 


bottoms to prevent leakage of fluids or 
excreta in shipment and shall be 
cleaned and sanitized, if previously 
used, in a manner that will destroy 
pathogenic agents and pests injurious to 
the health of live small mammals. Such 
primary enclosures shall contain unused 
litter of a suitable absorbent material 
that is safe and nontoxic to small 
mammals in sufficient quantity to 
absorb and cover excreta, uniess the 
small mammals are on wire or other 
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nonsolid floors that are suspended 
above the bottom of the primary 
enclosure. 

(d) Primary enclosures used to 
transport live small mammals, except 
where such primary enclosures are 
permanently affixed in the animal cargo 
space of the primary conveyance, shall 
be clearly marked on the outside of the 
top and one or more sides of the 
container, in letters not less than 2.5 
centimeters (1 inch) in height, “WILD 
ANIMALS,” “DO NOT TIP,” “THIS 
SIDE UP,” “ONLY AUTHORIZED 
PERSONNEL MAY OPEN 





CONTAINER,” and other appropriate or 
required instructions. The container 
shall also be marked on the outside with 
arrows or other markings to indicate the 
correct upright position of the container. 

(e) Documents accompanying the 
shipment shall be attached in an easily 
accessible manner to the outside of a 
primary enclosure that is part of such 
shipment. Instructions for the care of the 
live small mammals shall be included 
with the documents accompanying the 
shipment, including feeding and 
watering as needed by the animals as 
specified in § 14.154, and information on 
any drugs or medication to be given. 

(f} In lieu of the requirements of 
paragraphs (a)(6), (a)(7), and (a)(9) of 
this section, when a primary enclosure 
is permanently affixed within the animal 
cargo space of the primary conveyance 
so that the front opening is the only 
source of ventilation for such primary 
enclosure, the front opening shall open 
directly to the outside of the primary 
conveyance or to an unobstructed aisle 
or passageway within the primary 
conveyance. Such front ventilation 
opening shall be at least 90 percent of 
the total surface area of the front wall of 
the primary enclosure and covered with 
ve mesh or smooth expanded 
metal. 


§ 14.153 Primary conveyances (motor 
vehicle, rail, air and water). 

(a) The animal cargo space of primary 
conveyances used to transport to the 
United States live small mammals shall 
be designed and constructed to ensure 
the humane and healthful transport of 
the live small mammals contained 
therein at all times. 

(b) The animal cargo space shall be 
constructed and maintained in a manner 
to prevent the ingress of engine exhaust 
fumes and gases produced by the 
primary conveyance during 
transportation. 

(c) No live small mammal shall be 
placed in an animal cargo space of a 
primary conveyance that does not have 
a supply of air sufficient for normal 
breathing for each live animal contained 
therein, and the primary enclosures 
shall be positioned in the animal cargo 
space in such a manner that each small 
mammal has access to sufficient air for 
normal breathing. 

(d) Primary enclosures shall be 
positioned in the primary conveyance in 
such a manner that in an emergency the 
live small mammals can be removed 
from the primary conveyance 
expeditiously. 

(e) The interior of the animal cargo 
space shall be kept clean and sanitized 
to ensure that live small mammals are 


not exposed to pathogenic agents and 
pests that are injurious to the health of 
the small mammals. 

(f) Live small mammals shall not be 
transported with any material, 
substance (e.g., dry ice) or device that 
may reasonably be expected to result in 
inhumane cenditions or be injurious to 
the health of the small mammals unless 
all reasonable precautions are taken to 
prevent such conditions or injury. 


§ 14.154 Food and water requirements. 
(a) All live small mammals shall be 


” provided potable water within 4 hours 


prior to commencement of transport to 
the United States. 

(b) No carrier shall accept any live 
small mammal for transport to the 
United States unless written instructions 
concerning the food and water 
requirements of such live small mammal 
while being so transported is affixed to 
the outside of its primary enclosure. 
Such instructions shall include quantity 
of water required, amount and type of 
food and frequency of feeding and 
watering for the live small mammal 
necessary to fulfill the purposes of this 
subpart. The carrier shall follow these 
instructions during transport. 


§ 14.155 Care in transit. 

(a) During surface or water 
transportation to the United States, it 
shall be the responsibility of the carrier 
to visually observe each live small 
mammal as frequently as circumstances 
allow, but not less than once every 4 
hours, to assure that they are receiving 
sufficient air for normal breathing, the 
ambient temperatures are within the 
limits prescribed in § 14.156, and ail 
other applicable standards are complied 
with. Such observations shall also be to 
determine whether any of the live small 
mammals are in obvious distress and to 
attempt to correct conditions where 
observation discloses such distress and 
to provide any needed veterinary care 
as soon as possible. . : 

(b) When transported by air, live 
small mammals shall be visually 
observed by the carrier-as frequently as 
circumstances allow, but not less than 
once every 4 hours, if the animal cargo 
space is accessible during flight. If the 
animal cargo space is not accessible 
during flight, the carrier shall visually 
observe the live small mammals 
whenever loaded and unloaded and 
whenever the animal cargo space is 
otherwise accessible to ensure that the 
live small mammals are receiving 
sufficient air for norma! breathing, the 
ambient temperatures are within 
prescribed limits as specified in § 14.156, 
all other applicable standards are 
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complied with and to determine whether 
any of the live small mammals are in 
obvious distress and to correct 
conditions where observation discloses 
such distress and to provide any needed 
veterinary care as soon as possible. 


§ 14.156 Terminal facilities. 


(a) All terminal facilities for live wild 
animals transported to the United States 
shall contain within such facilities an 
animal holding area or areas. No carrier 
or intermediate handler shall commingle . 
live animal shipments with inanimate 
cargo in any animal holding area. 

(b) Carriers and intermediate handlers 
holding any small mammal in an animal 
holding area of a terminal facility shall 
provide the following: 

(1) All animal holding areas of a 
terminal facility of any carrier wherein 
live animal shipments are maintained 
shall be cleaned and sanitized often 
enough to prevent an accumulation of 
debris or excreta, to destroy pathogenic 
agents and to minimize vermin 
infestation so as to prevent harm and 
disease hazard to live small mammals. 

(2) An effective program for the 
control of insects, ectoparasites, and 
mammalian pests of small mammals 
shall be established and maintained for 
all animal holding areas. . 

(3) Any animal holding areas 
containing live small mammals shall be 
provided with sufficient fresh air to 
allow norma! breathing by means of 
windows, doors, vents, air conditioning 
or other means and must be ventilated 
or air conditioned by means of fans, 
blowers, air conditioning systems or 
other means so as to minimize drafts, 
odors, and moisture condensation. 

(4) The air temperature around any 
live small mammal in any animal 
holding areas shall not be allowed to 
fall below 7.2 degrees C (45 degees F) 
nor be allowed to exceed 29.5 degrees C 
(85 degrees F) at any time: Provided, 
However, that no live small mammal 
shall be subject to surrounding air 
temperatures that exceed 23.9 degrees C 
(75 degrees F) for more than 4 hours at 
any time. Auxiliary ventilation, such as 
exhaust fans and vents or fans or 
blowers or air conditioning shall be used 
to reduce the ambient temperature when 
the air temperature within such animal 
holding area is 23.9 degrees C (75 
degrees F) or higher. To ascertain 
compliance with the provisions of this 
paragraph, the air temperature around 
any live small mammal shall be 
measured and read outside the primary 
enclosure that contains such small 
mammals at a distance not to exceed .91 
meters (3 feet) from any one of the 
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external walls of the primary enclosure 
and parallel to the bottom of such 
primary enclosure at a point that 
approximates half the distance between 
the top and bottom of such primary 
enclosure. 


§ 14.157 Handling. 

(a) A carrier shall move live small 
mammals from an animal holding area 
of a terminal facility to the primary 
conveyance and from the primary 
conveyance to an animal holding area of 
a terminal facility as expeditiously as 
possible. A carrier holding any live 
small mammal in an animal holding area 
of a terminal facility or in transporting 
any live small mammal from the animal 
holding area of a terminal facility to the 
primary conveyance or from primary 
conveyance to the animal holding area 
of a terminal facility, including loading 
and unloading procedures, shall provide 
the following: 

(1) Shelter from sunlight. When 
sunlight is likely to cause overheating or 
discomfort, sufficient shade shall be 
provided to protect a live small mammal 
from the direct rays of the sun and such 

‘live small mammal shall not be 
subjected to surrounding air 
temperatures that exceed 29.5 degrees C 
(85 degrees F) for a period of more than 
45 minutes, and which shall be 
measured and read in the manner 
prescribed in § 14.156 of this subpart. 

(2) Shelter from rain or snow. Live 
small mammals shall be provided 
protection to allow them to remain dry 
during rain, snow or other forms of 
precipitation. 

(3) Shelter from cold weather. 
Transporting devices shall be covered to 
provide protection for live small 
mammals when the outdoor air 
temperature falls below 10 degrees C (50 
degrees F) and such live small mammals 


; 


shall not be subjected to surrounding air . 


temperatures that fall below 7.2 degrees 
C (45 degrees F) for a period of more 
than 45 minutes, and which shall be 
measured and read in the manner 
prescribed in § 14.156 of this subpart. 

(b) Care should be exercised to avoid 
handling of the primary enclosure in 
such a manner that may cause physical 
or emotional trauma to the live small 
mammal contained therein. 

(c) Primary enclosures used to move 
any live small mammal shall not be 
tossed, dropped, needlessly tilted or 
otherwise mishandled and shall not be 
stacked or placed in a manner that may 
reasonably be expected to result in their 
falling. 


Specifications for the Humane and 
Healthful Transport of Sloths, Bats and 
Flying Lemurs 


§ 14.161 Consignment te carriers for 
transport. 


(a) No carrier shall accept any live 
sloth, bat, or flying lemur for transport 
to the United States that has not been 
subjected to an inspection by a salaried 
veterinary officer employed by the 
national government of the initial 
country from which the live sloth, bat or 
flying lemur is being exported. Such an 
examination must be conducted within 
10 days prior to commencement of 
transport to the United States. A health 
certificate, signed by the examining 
veterinarian, stating that the animal has 
been examined and is healthy and 
appears to be able to stand the normal 
rigors of transport and appears to be 
free of any communicable disease, must 
accompany the live sloth, bat or flying 
lemur. Sloths or flying lemurs in 
advanced stages of pregnancy shall not 
be accepted for transport to the United 
States unless the animal is accompanied 
by veterinary certification stating that 
the animal has been examined, the state 
of pregnancy evaluated, and the animal 
is physically able to stand the normal 
rigors of transport to the United States. 

(b) No carrier shall accept any live 
sloth, bat or flying lemur for transport to 
the United States presented by the 
consignor more than 6 hours prior to the 
scheduled departure of the primary 
conveyance on which it is to be 
transported. 

(c) A carrier shall only accept for 
transport to the United States a live 
sloth, bat or flying lemur in a primary 
enclosure that conforms to the 
requirements for primary enclosures set 
forth in § 14.162 of the standards. 

(d) To ensure the humane and 
healthful transport of the live sloth, bat 
or flying lemur to the United States, 
transport shall be accomplished by the 
carrier without unnecessary delay. 


§ 14.162 Primary enclosures used to 
transport live sioths, bats or flying iemurs. 

No carrier shall accept for transport to 
the United States any live sloth, bat or 
flying lemur in a primary enclosure that 
does not conform to the following 
requirements: 

(a) Primary enclosures such as 
compartments, transport cages, cartons, 
or crates used to transport live sloths, 
bats or flying lemurs shall be 
constructed in such a manner that: 

(1) The structural strength of the 
enclosure shall be sufficient to contain 
the live sloth, bat or flying lemur and to 
withstand the normal rigors of transport; 


ne? — interior of the See tng 
free any protrusion that c 

be injurious to the live sloth, bat or 
flying lemur contained therein; 

(3) No part of the live sloth, bat or 
flying lemur shall be subject to exposure 
outside of the primary enclosure that 
may cause injury to the animal or to 
persons who are nearby or who handle 
the primary enclosure; 

(4) The openings of such enclosures 
shall be easily accessible for emergency 
removal of the live sloth, bat or flying 


; lemur; 


(5) The openings that provide access 
to the primary enclosures shall be 
secured with locking devices designed 
to prevent accidental opening; 

(6) There are adequate openings in the 
primary enclosure so as to ensure 
adequate circulation of air at all times; 

(7) Spacer bars or other devices that 
are 1.9 centimeters (.75 inches) or larger 
shall be fitted to all walls, the roof and 
base to prevent obstruction of the 
ventilation openings and to provide a 
minimum air circulation space of 1.9 
centimeters (.75 inches) between the 
primary enclosure and any adjacent 
cargo or conveyance wall; 

(8) The surfaces of the primary 
enclosure shall not be treated with any 
paint, preservative, or other chemical 
that is toxic, injurious or otherwise 
harmful to the health or well-being of 
live sloths, bats or flying lemurs; 

(9) Adequate handholds or other 
devices for lifting shall be provided on 
the exterior of the primary enclosure to 
enable the primary enclosure to be lifted 
without tilting and to ensure that the 
person handling the primary enclosure 
will not be in contact with the sloth, bat 
or flying lemur. 

(b) No more than one live sloth, bat or 
flying lemur shall be transported in a 
primary enclosure: Provided, However, 
that a mother and her nursing young, an 
established male-female pair, a family 
group, a pair of juvenile animals that 
have not reached puberty, or other pairs 


. of animals that have been habitually 


housed together may be shipped in the 
same primary enclosure. 

(c) Primary enclosures used to 
transport live sloths, bats or flying 
lemurs shall be large enough to ensure 
that each animal contained therein has 
sufficient space to move around freely in 
a normal manner. Primary enclosures 
designed and constructed to transport 
sloths, bats or flying lemurs shall have a 
wide perch, bar or mesh of suitable 
strength fitted under the main roof, and 
spaced from it in such a way that the 
animals may hang from it in their 
natural position. 





(d) Primary enclosures used to 
transport live sloths, bats or flying 
lemurs as provided in this section shall 
have solid bottoms to prevent leakage of 
fluids or excreta in shipment and shall 
be cleaned and sanitized, if previously 
used, in a manner that will destroy 
pathogenic agents and pests injurious to 
the health of live sloths, bats or flying 
lemurs. Such primary enclosures shall 
contain unused litter of a suitable 
absorbent material that is safe and 
nontoxic to sloths, bats or flying lemurs 
in sufficient quantity to absorb and 
cover excreta, unless the sloths, bats or 
flying lemurs are on wire or other 
nonsolid floors placed above a 
removable waterproof tray with a 
sufficient quantity of absorbent 
material. 

(e) Primary enclosures used to 
transport live sloths, bats or flying 
lemurs, except where such primary 
enclosures are permanently affixed in 
the animal cargo space of the primary 
conveyance, shall be clearly marked on 
the outside of the top and one or more 
sides of the container, in letters not less 
than 2.5 centimeters (1 inch) in height, 
“WILD ANIMALS,” “DO NOT TIP,” 
“THIS SIDE UP,” “ONLY AUTHORIZED 
PERSONNEL MAY OPEN 
CONTAINER,” and other appropriate or 
required instructions. The container 
shall also be marked on the outside with 
arrows or other markings to indicate the 
correct upright position of the container. 

(f} Documents accompanying the 
shipment shall be attached in an easily 
accessible manner to the outside of a 
primary enclosure that is part of such 
shipment. Instructions for the care of the 
life sloths, bats or flying lemurs shall be 
included with the documents 
accompanying the shipment, including 
feeding and watering as needed by the 
animal as specified in § 14.164, and 
information on any drugs or medication 
to be given. 

(g) Separate flange-sided troughs for 
food and water, removable from the 
outside, and with provisions for closing 
the trough access during removal shall 
be provided to prevent escape of the 
animals. 


§ 14.163 Primary conveyances (motor 
vehicle, rail, air and water). 

(a) The animal cargo space of primary 
conveyances used to transport to the 
United States live sloths, bats or flying 
lemurs shall be designed and 
constructed to ensure the humane and 
healthful transport of the live sloths, 
bats or flying lemurs contained therein 
at all times. 

(b) The animal cargo space shall be 
constructed and maintained in a manner 
to prevent the ingress of engine exhaust 


fumes and gases produced by the 
primary conveyance during 
transportation. 

(c) No live sloth, bat or flying lemur 
shall be placed in an animal cargo space 
of a primary conveyance that does not 
have a supply of air sufficient for normal 
breathing for each live animal contained 
therein, and the primary enclosures 
shall be positioned in the animal cargo 
space in such a manner that each live 
sloth, bat or flying lemur has access to 
sufficient air for normal breathing. 

(d) Primary enclosures shall be 
positioned in the primary conveyance in 
such a manner that in an emergency the 
live sloth, bat or flying lemur can be 
removed from the primary conveyance 
expeditiously. . 

(e) The interior of the animal cargo 
space shall be kept clean and sanitized 
to ensure that live sloths, bats or flying 
lemurs are not exposed to pathogenic 
agents or pests that are injurious to the 
health of the sloths, bats or flying 
lemurs. 

(f} Live sloths, bats or flying lemurs 
shall not be transported with any 
material substance (e.g., dry ice) or 
device that may reasonably be expected 
to result in inhumane conditions or be 
injurious to the health of the live sloths, 
bats or flying lemurs unless all 
reasonable precautions are taken to 
prevent such conditions or injury. 


§ 14.164 Food and water requirements. 

(a) All live sloths, bats or flying 
lemurs shall be provided potable water 
within 4 hours prior to commencement 
of transport to the United States. 

(b) No carrier shall accept any live 
sloth, bat or flying lemur for transport to 
the United States unless written 
instructions concerning the food and 
water requirements of such live sloth, 
bat or flying lemur while being so 
transported is affixed to the outside of 
its primary enclosure. Such instructions 
shall include quantity of water required, 
amount and type of food and frequency 
of feeding and watering for the live 
sloth, bat or flying lemur necessary to 
fulfill the purposes of the subpart. The 
carrier shall follow these instructions 
during transport. 


§ 14.165 ~Care in transit. 

(a) During surface or water 
transportation to the United States, it 
shall be the responsibility of the carrier 
to visually observe each live sloth, bat 
or flying lemur as frequently as 
circumstances allow, but not less than 
once every 4 hours, to assure that they 
are receiving sufficient air for normal 
breathing, the ambient temperatures are 
within the limits prescribed in § 14.166, 
and all other applicable standards are 
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complied with. Such observations shall 
also be to determine whether any of the 
live sloths, bats or flying lemurs are in 
obvious distress and to attempt to 
correct conditions where observation 
discloses such distress and to provide 
any needed veterinary care as soon.as 
possible. 

(b) When transported by air, live 
sloths, bats or flying lemurs shall be 
visually observed by. the carrier as 
frequently as circumstances may 
dictate, but not less than once every 4 
hours, if the animal cargo space is 
accessible during flight. If the animal 
cargo space is not accessible during 
flight, the carrier shall visually observe 
the live sloths, bats or flying lemurs 
whenever loaded and unloaded and 
whenever the animal cargo space is 
otherwise accessible to ensure that the 
live sloths, bats or flying lemurs are 
receiving sufficient air for normal 
breathing, the ambient temperatures are 
within prescribed limits as specified in 
§ 14.166, and all other applicable 
standards are complied with. Such 
observations shall also be to determine 
whether any of the live sloths, bats or 
flying lemurs are in obvious distress and 
to correct conditions where observation 
discloses such distress and to provide 
any needed veterinary care as soon as 
possible. 


§ 14.166 Terminal facilities. 


(a) All terminal facilities for live wild 
animals transported to the United States 
shall contain within such facilities an 
animal holding area or areas. No carrier 
or intermediate handler shall commingle 
live animal shipments with inanimate 
cargo in any animal holding area. 

(b) Carriers and intermediate handlers 
holding any sloth, bat or flying lemur in 
an animal holding area of a terminal 
facility shall provide the following: 

(1) All animal holding areas of a 
terminal facility of any carrier wherein 
live animal shipments are maintained 
shall be cleaned and sanitized often 
enough-to prevent an accumulation of 
debris or excreta, to destroy pathogenic 
agents and to minimize vermin 
infestation so as to prevent harm and 
disease hazard to live sloths, bats or 
flying lemurs. 

(2) An effective program for the 
control of insects, ectoparasites, and 
mammalian pests of sloths, bats or 
flying lemurs should be established and 
maintained for all animal holding areas. 

(3) Any animal holding areas 
containing live sloths, bats or flying 
lemurs shall be provided with sufficient 
fresh air to allow normal breathing by 
means of windows, doors, vents, air 
conditioning or other means and must 
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be ventilated or air conditioned by 
means of fans, blowers, air conditioning 
system or other means so as to minimize 
drafts, odors, and moisture 
condensation. 

(4) The air temperature around any 
live sloth, bat or flying lemur in any 
animal holding areas shall not be 
allowed to fall below 7.2 degrees C (45 
degrees F) nor be allowed to exceed 29.5 
degrees C (85 degrees F) at any time: 
Provided, however, that no live sloth, 
bat or flying lemur shall be subjected to 
ambient air temperatures that exceed 
23.9 degrees C (75 degrees F) for more 
than 4 hours at any time. Auxillary 
ventilation, such as exhaust fans and 
vents or fans or blowers or air 
conditioning shall be used to reduce the 
ambient temperature when the air 
temperature within such animal holding 
area is 23.9 degrees C (75 degrees F) or 
higher. To ascertain compliance with the 
provisions of this paragraph, the air 
temperature around any live sloth, bat 
or flying lemur shall be measured and 
read outside the primary enclosure that 
contains such sloths, bats or flying 
lemurs at a distance not to exceed .91 
meters (3-feet) from any one of the 
external walls of the primary enclosure 
and parallel to the bottom of such 
primary enclosure at a point that 
approximates half the distance between 
the top and bottom of such primary 
enclosure. 


§ 14.167 Handling. 


(a) A carrier shall move live sloths, 
bats or flying lemurs from an animal 
holding area of a terminal facility to the 
primary conveyance and from the 
primary conveyance to an animal 
holding area of a terminal facility as 
expeditiously as possible. A carrier 
holding any live sloth, bat or flying. 
lemur in an animal holding area of a 
terminal facility or in transporting any 
live sloth, bat or flying lemur from the 
animal holding area of a terminal 
facility to the primary conveyance or 
from the primary conveyance to the 
animal holding area of a terminal 
facility, including loading and unloading 
procedures, shall provide the following: 

(1) Shelter from sunlight. When 
sunlight is likely to cause overheating or 
discomfort, sufficient shade shall be 
provided to protect a live sloth, bat or 
flying lemur from the direct rays of the 
sun and such live sloth, bat’or flying 
lemur shall not be subjected to 
surrounding temperatures that exceed 
29.5 degrees C (85 degrees F) fora 
period of more than 45 minutes, and 
which shall be measured and read in the 
manner prescribed in § 14.166 of this 
part. 


(2) Shelter from rain or snow. Live 
sloths, bats or flying lemurs shall be 
provided protection to allow them to 
remain dry during rain, snow or other 
forms of precipitation. 

(3) Shelter from cold weather. 
Transporting devices shall be covered to 
provide protection for live sloths, bats or 
flying lemurs when the outdoor air 
temperature falls below 10 degrees C (50 
degrees F) and such live sloths, bats or 
flying lemurs shall not be subjected to 
surrounding air temperatures that fall 
below 7.2 degrees C (45 degrees F) for a 
period of more than 45 minutes, and 
which shall be measured and read in the 
manner prescribed in § 14.166 of this 
part. 

(b) Care shall be exercised to avoid 
handling of the primary enclosure in 
such a manner that may cause physical 
or emotional trauma to the live sloth, bat 
or flying lemur contained therein. 

(c) Primary enclosures used to move 
any live sloth, bat or flying lemur shall 
not be tossed, dropped, needlessly tilted 
or otherwise mishandled and shall not 
be stacked or placed in a manner that 
may reasonably be expected to result in 
their falling. 


Specifications for the Humane and 
Healthful Transport of Parrots, Pigeons, 
Passerines, and Near-Passerines 


§ 14.171 Consignment to carriers for 
transport. 


(a) No carrier shall accept any live 
parrot, pigeon, passerine or near- 
passerine for transport to the United 
States that has not been subjected to a 
veterinary examination for health and . 
condition by a salaried veterinary 
officer employed by the national 
government of the initial country from 
which the bird is being exported. Such 
an examination must be conducted 
within 30 days prior to entry into the 
United States for pigeons, doves and 
personally owned pet birds and within 
10 days prior to entry for other parrots, 
passerines, and near-passerines. A 
health certificate, signed by the 
examining veterinarian, stating that the 
bird has been examined, is healthy, 
shows no evidence of communicable 
disease and appears to be able to 
withstand the normal rigors of transport 
must accompany the bird to the United 
Sates: Provided, However, that certain 
birds such as personally owned pet 
birds that originated in the United States 
and are being returned to this country 
and pet birds from Canada as specified 
in 9 CFR, Part 92.2, are exempt from the 
requirement and do not require either a 
veterinary examination or a health 
certificate from the country to export in 
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order to be accepted for transport to the 
United States by the carrier. 

(b) No carrier shall accept any live 
wild bird for transport to the United 
States that has been captured in the 
wild unless a salaried veterinary officer 
employed by the national government of 
the country from which the bird is being 
exported certifies that the bird has been 
subjected to a holding and conditioning 
period of at least 21 days. Certification 
to this effect shall be included in the 
health certificate issued by the 
examining veterinarian. 

(c) No carrier shall accept any live 
bird for transport to the United States 
presented by the consignor more than 6 
hours prior to the scheduled departure 
of the primary conveyance on which it is 
to be transported. 

(d) A carrier shall only accept for 
transport to the United States live wild 
birds in a primary enclosure that 
conforms to the requirements set forth in 
§ 14.172. 

(e) To ensure the humane and 
healthful transport of the live birds to 
the United States, transport shall be 
accomplished by the carrier without 
unnecessary delay. 


§ 14.172 Primary enclosure used to 
transport live wild birds. 

No carrier shall accept for transport to 
the United States any live wild bird in a 
primary enclosure that does not conform 
to the following: 

(a) Primary enclosure such as 
compartments, transport cages, cartons, 
or crates used to transport live wild 
birds to the United States shall be 
constructed in such a manner that: 

(1) The structural strength of the 
primary enclosure shall be sufficient to 
contain the live wild bird and stand the 
normal rigors of transport; 

(2) The interior of the primary 
enclosure shall be free from any 
protrusion that could be injurious to the 
live wild bird contained therein; 

(3) No part of the live wild bird will be 
exposed outside of the primary 
enclosure that may cause injury to the 
bird or to persons who are nearby or 
those who handle the primary enclosure; 

(4) The openings of such primary 
enclosures shall be easily accessible for 
emergency removal of the live wild bird; 

(5) The openings that provide access 
to the primary enclosure shall-be 
secured with locking devices designed 
to prevent accidential opening; 

(6) Adequate opening on all sides for 
ventilation so as to ensure adequate 
circulation of air at all times; 

(7) Spacer bars or other devices that 
are 1.9 centimeters (.75 inches) or larger 
shall be fitted to all walls, the roof and 





base to prevent obstruction of the 
ventilation openings and to provide a 
minimum air circulation space of 1.9 
centimeters (.75 inches) between the 
primary enclosure and any adjacent 
cargo or conveyance wall. 

(8) The surface of the primary 
enclosure shall not be treated with any 
paint, preservative, or other chemical 
that is toxic, injurious or otherwise 
harmful to the health or well-being of 
the live wild birds; 

(9) Adequate handholds or other 
devices for lifting shall be provided on 
the exterior of the primary enclosure to 
enable the primary enclosure to be lifted 
without tilting and to ensure that the 
person handling the primary enclosure 
= not be in contact with the live wild 

s. 

(b) Perches shall be provided for such 
live wild birds that rest by perching. The 
diameter of the perch shall be large 
enough to permii the birds to maintain a 
firm, comfortable grip with their claws. 
Perches should be placed so that the 
droppings do not fall into the food 
troughs or onto other birds that are 
perched. There shall be enough head 
room to allow the birds to move on and 
off the perches without touching the top 
of the primary enclosure and without 
permitting the tail to drag on the bottom 
of the primary enclosure. 

(c) Primary enclosures used to 
transport live parrots, pigeons, 
passerines or near-passerines shall be 
large enough to ensure that the birds 
have sufficient perch space so that each 
bird can perch comfortably at the same 
time and each bird has enough space to 
spread its wings and to turn around 
freely. Nor more than 50 live parrots, 
passerines or near-passerines shall be 
contained in a single primary enclosure 
and no more than 100 pigeons shall be 
contained in a single primary enclosure. 

(d) Separate flange-side troughs for 
food and water, removable from the 
outside, and with the provision for 
closing the trough access during removal 
to prevent the birds from escaping shall 
be provided. Nectar-eating birds shall be 
provided with feeding bottles that are 
fitted with the spouts projecting into the 
primary enclosure and which are 
accessible for replenishment purposes. 

(e) Live wild birds transported in the 
same primary enclosure shall be of the 
same species and maintained in 
compatible groups. Birds that fight with 
each other shall be placed in separate 
primary enclosures. 

(f) Primary enclosures used to 
transport live wild birds as provided in 
this section shall have solid bottoms to 
prevent leakage of excreta and liquids 
and shall be cleaned and sanitized if 
previously used, in a manner that will 


destroy pathogenic agents and pests 
injurious to the health of the live wild 
birds. Such primary enclosures shall 
contain unused litter of suitable 
absorbent material that‘is safe and 
nontoxic to live wild birds in sufficient 
quantity to absorb and cover excreta, 
unless the birds are on wire or other 
nonsolid floors placed above the 
removable, waterproof tray with a 
sufficient quantity of absorbent 
material. 

(g) Primary enclosures used to 
transport live wild birds shall be clearly 
marked on the outside of the top and 
one or more sides of the container, in 
letters not less than 2-5 centimeters (1 
inch) in height, “WILD BIRDS,” “ DO 
NOT TIP, “THIS SIDE UP,” “ONLY 
AUTHORIZED PERSONNEL MAY 
OPEN CONTAINER,” and other 
appropriate or required instructions. The 
container shall also be marked on the 
outside with arrows or other markings 
to indicate the correct upright position 
of the container. 

(h) Documents accompanying the 
shipment shall be attached in an easily 


accessible manner to the outside of a 


primary enclosure that is part of such 
shipment. Instructions for the care of 
live wild birds shall be included with 
the documents accompaning the 
shipment, including feeding and 
watering as needed by the birds as 
specified in § 14.174, and information on 
any drugs or medication to be given. 


§ 14.173 Primary (motor 
vehicle, rail, air and water). 

(a) The animal cargo space of primary 
conveyances used to transport to the 
United States live wild birds shall be 
designed and constructed to ensure the 
humane and healthful transport of live 
wild birds contained therein at all times. 

(b) The animal cargo space shall be 
constructed and maintained in a manner 
to prevent the ingress of engine exhaust 
fumes and gases produced by the 
primary conveyance during transport. 

(c) No live wild birds shall be placed 
in an animal cargo space of a primary 
conveyance that does not have a supply 
of air sufficient for normal breathing of 
each live wild bird contained therein, 
and the primary enclosures shall be 
positioned in the animal cargo space in 
such a manner that each live bird has 
access to sufficient air for normal 
breathing. 

(d) Primary enclosures shall be 
positioned in the primary conveyance in 
such a manner that in an emergency the 
live wild birds can be removed from the 
primary conveyance expeditiously. 

({e) The interior of the animal cargo 
space shall be kept clean and sanitized 
to ensure that live wild birds are not 
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exposed to pathogenic agents and pests 
that are injurious to the health of wild 
birds. 

(f) Live wild birds shall be transported 
with any material, substance (e.g., dry 
ice) or device that may reasonably be 
expected to'result in inhumane 
conditions or be injurious to the health 
of the birds unless all reasonable 
precautions are taken to prevent such 
injury. 

§ 14.174 Food and water requirements. 

(a) All live birds shall be provided 
potable water by the carrier within 4 
hours prior to commencement of 
transport to the United States. 

(b) No carrier shall accept any live 
wild birds for transport to the United 
States unless written instructions 
concerning the food and water 
requirements of such live wild birds 
while being so transported are affixed to 
the outside of the primary enclosure. 
Such instructions shall include quantity 
of water required, amount and type of 
food and frequency of feeding and 
watering for the live wild birds 
necessary to fulfill the purposes of this 
subpart. The carrier shall follow these 
instructions during transport. 


§ 14.175 Care in transit. 


(a) During surface or water 
transportation to the United States, it 
shall be the responsibility of the carrier 
to visually observe the live wild birds as 
frequently as circumstances allow, but 
not less than once every 4 hours, to 
assure that they are receiving sufficient 
air for normal breathing, to assure the 
ambient temperatures are within limits 
prescribed in § 14.176 of the standards, 
and all other applicable standards are 
complied with. Such observation shall 
also be to determine whether any of the 
live wild birds are in obvious distress 
and to attempt to correct conditions 
where observation discloses 
discrepancies and to provide any 
needed veterinary care as soon as 
possible. 

(b) When transported by air, live wild 
birds shall be visually observed by the 
carrier as frequently as circumstances 
allow, but not less than once every 4 — 
hours, if the animal cargo space is 
accessible during flight. If the animal 
cargo space is not accessible during 
flight, the carrier shall visually observe 
the live birds whenever loaded and 
unloaded and whenever the animal 
cargo space is otherwise accessible to 
assure that the live birds are receiving 
sufficient air for normal breathing, to 
assure that the ambient temperatures 
are within limits prescribed in § 14.176 
of the standards, and all other 
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applicable standards are complied with. 
Such observation shall also be to 
determine whether any of the live birds 
are in obvious distress and to correct 
conditions where observation discloses 
such distress and to provide any needed 
veterinary care as soon as possible. 


§ 14.176 Terminal facilities. 

(a) All terminal facilities for live wild 
birds transported to the United States 
shall contain within such facilites an 
animal holding area or areas. No carrier 
or intermediate handler shall commingle 
live bird shipments with inanimate 
cargo in any animal holding area. 

(b) Carrier and intermediate handlers 
holding any birds in an animal holding 
area of a terminal facility shall provide 
the following: 

(1) All animal holding areas of the 
terminal facility of any carrier wherein 
live-bird shipments are maintained shall 
be cleaned and sanitized often enough 
to prevent accumulation of debris or 
excreta to destroy pathogenic agents 
and minimize vermin infestation so as to 
prevent harm and disease hazards to 
live wild birds. 

(2) An effective program for the 
control of insects, ectoparasites, and 
avian pests shall be established and 
maintained for all animal holding areas. 

(3) Any animal holding area 
containing live birds shall be provided 
with sufficient fresh air to allow normal 
breathing by means of windows, doors, 
vents, air conditioning or other means 
and shall be ventilated or air circulated 
by means of fans, blowers or an air 
conditioning system or other means so 
as to minimize drafts, odors and 
moisture condensation. 

(4) The air temperature around any 
. live parrot, pigeon, passerine or near- 
passerine in any animal holding areas 
shall not be allowed to fall below 12:8 


degrees C (55 degrees F) nor be allowed ° 


to exceed 32.2 degrees C (90 degrees F) 
at any time. Provided, However, that no 
parrot, pigeon, passerine or near- 
passerine shall be subjected to ambient 
temperatures that exceed 29.5 degrees C 
(85 degrees F) for more than 4 hours at 
any time. Auxillary ventilation, such as 
exhaust fans and vents or fans or 
blowers or air conditioning shall be used 
to reduce the ambient temperature to 
29.8 degrees C (85 degrees F) or lower 
when the air temperature within such 
animal holding area is higher than 29.5 
degrees C (85 degrees F). To ascertain 
compliance with the provisions of this 
paragraph, the air temperature around 
any live parrot, pigeon, passerine or 
near-passerine shall be measured and 
read outside the primary enclosure that 
contains such birds at a distance not to 
exceed 91 meter (3 feet) from any one of 


the external walls of the primary 
enclosure and level parallel to the 
bottom of such primary enclosure at a 
point that approximates half the 
distance between the top and bottom of 
such primary enclosure. 


§ 14.177 Handling. 


(a) A carrier shall move live wild 
birds from an animal holding area of a 
terminal facility to the primary 
conveyance or from the primary 
conveyance to an animal holding area of 
a terminal facility as expeditiously as 
possible. Carriers holding any live wild 
bird in an animal holding area of a 
terminal facility or in transporting any 
live wild bird from the animal holding 
area of a terminal facility to the primary 
conveyance or from primary conveyance 
to the animal holding area of a terminal 


facility, including loading and unloading _ 


procedures shall provide the following: 


(1) Shelter from sunlight. When 
sunlight is likely to cause overheating or 
discomfort, sufficient shade shall be 
provided to protect a live parrot, pigeon, 
passerine or near-passerine from the 
direct rays of the sun and such live birds 
shall not be subjected to surrounding air 
temperatures that exceed 32.2 degrees C 
(90 degrees F), and which shall be 
measured and read in the manner 
prescribed in § 14.176 of this subpart, for 
a period of more than 45 minutes. 


(2) Shelter from rain or snow. Live 
wild birds shall be provided protection 
to allow them to remain dry during rain, 
snow or other forms of precipitation. 


(3) Shelter from cold weather. 
Transporting devices shall be covered to 
provide protection for live parrots, 
pigeons, passerines and near-passerines 
when the outdoor air temperature falls 
below 15.6 degrees C (60 degrees F) and 
such live birds shall not be subjected 
directly to surrounding air temperatures 
that fall below 12.8 degrees C (55 
degrees F) and which shall be measured 
and read in the manner prescribed in 
§ 14.176 of this subpart, for a period of 
more than 45 minutes. 


(b) Care should be exercised to avoid 
handling of the primary enclosure in 
such a manner that may cause physical 
or emotional trauma to the live wild 
birds contained therein. 


(c) Primary enclosure used in the 
transport of a live wild bird shall not be 
tossed, dropped, needlessly tilted, or 
otherwise mishandled and shall not be 
stacked in a manner that may 
reasonably be expected to result in their 
falling. 
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Specifications for the Humane and 
Healthful Transport of Birds of Prey and 
Owls 

§ 14.181 Consignment to carriers for 
transport. 

(a) Carriers shall not accept any live 
wild bird of prey or ow! for transport to 
the United States that has not been 
subjected to a veterinary examination 
for health and condition by salaried 
venterinary officer employed by the 
national government of the initial 
country from which the bird is being 
exported. Such an examination must be 
conducted within 10 days prior to entry 
into the United States. A health 
certificate, signed by the examining 
veterinarian, stating that the bird has 
been examined, is healthy, shows no 
evidence of communicable disease and 
appears to be able to withstand the 
normal rigors of transport must 
accompany the bird to the United 
States. 

(b) No carriers shall accept any live 
wild bird of prey or owl for transport to 
the United States that has been captured 
in the wild unless a salaried veterinary 
officer employed by the national 
government of the country from which 
the bird is being exported certifies that 
the bird has been subjected to a holding 
and conditioning period of a least 21 
days. Certification to this effect shall be 
included in the health certificate issued 
by the examining veterinarian. 

(c) No carrier shall accept any live 
wild birds for transport to the United 
States presented by the consignor more 
than 6 hours prior to the scheduled 
departure of the primary conveyance on 
which it is to be transported. 

(d) A carrier shall only accept for 
transport to the United States live wild 
birds in a primary enclosure that 
conforms to the requirements set forth in 
§ 14.182. ; 

(e) To ensure the humane and 
beautiful transport of the live wild birds - 
to the United States, transport shall be 
accomplished by the carrier without 
unnecessary delay. 


§ 14.182 Primary enclosures used to 
transport live wild birds. 

No carrier shall accept for transport to 
the United States any live wild bird in a 
primary enclosure that does not conform 
to the following requirements: 

(a) Primary enclosures such as 
compartments, transport cages, cartons 
or crates used to transport live wild 
birds to the United States shall be 
constructed in such a manner that: 

(1) The structural strength of the 
enclosure shall be sufficient to contain 
the live wild bird and to withstand the 
normal rigors of transport; 





(2) The interior of the primary 
enclosure shall be free from any 
protrusion that could be injurious to the 
live wild bird contained therein; 

(3) No part of the live wild bird will be 
exposed outside of the primary 
enclosure that may cause injury to the 
birds or to persons who are nearby or 
who handle the primary enclosure; 

(4) The openings of such primary 
enclosures shall be easily accessible for 
emergency removal of the live wild bird; 

(5) The openings that provide access 
to the primary enclosure shall be 
secured with locking devices designed 
to prevent accidental opening; 

(6) Adequate openings on all sides for 
ventilation so as to ensure adequate 
circulation of air at all times; 

(7) Spacer bars or other devices that 
are 1.9 centimeters (.75 inches) or larger 
shall be fitted to all walls, the roof and 
base to prevent obstruction of the 
ventilation openings and to provide a 
minimum air circulation space of 1.9 
centimeters (.75 inches) between the 
primary enclosure and any adjacent 
cargo or conveyance wall; 

(8) The surfaces of the primary 
enclosure shall not be treated with any 
paint, preservative, or other chemical 
that is toxic, injurious or otherwise 
harmful to the health or well-being of 
live wild birds; 

(9) Adequate handholds or other 
devices for lifting shall be provided on 
the exterior of the primary enclosure to 
enable the primary enclosure to be lifted 
without tilting and to ensure that the 
person handling the primary enclosure 
will not be in contact with live wild 
birds. 

(b) Perches shall be provided for such 
live wild birds that rest by perching. The 
diameter of the perch shall be large 
enough to permit the bird to maintain a 
firm, comfortable grip with its claws. 
Perches should be placed so that 
droppings do not fall into food or water 
troughs. There shall be enough head 
room to allow the bird to move on and 
off the perch without touching the top of 
the primary enclosure and without 
permitting the tail to drag on the bottom 
of the primary enclosure. 

(c) Primary enclosures used to 
transport live wild birds of prey and 
owls shall be large enough to transport 
one bird comfortably and permit it to 
turn around freely without stretching its 
wings to the fullest extent. Only one 
wild bird of prey or ow! shall be 
contained in each primary enclosure. 

(d) Separate flange-sided troughs for 
food and water, removable from the 
outside, and with provisions for closing 
the trough access during removal to 
prevent the escape of the live wild bird, 
shall be provided. 


(e) Primary enclosures used to 
transport live wild birds as provided in 
this section shall have solid bottoms to 
prevent leakage of excreta and liquids 
and shall be cleaned and sanitized if 
previously used, in a manner that will 
destroy pathogenic agents and pests 
oe to the health of live birds. Such 

ary enclosures shall contain unused 
litter oe a suitable absorbent material 
that is safe and nontoxic to live birds in 
sufficient quantity to absorb and cover 
excreta, unless the birds are on wire or 
other nonsolid floors placed above a 
removable, waterproof tray with 
sufficient quantity of absorbent 
material. 

(f} Primary enclosures used to 
transport live wild birds shall be clearly 
marked on the outside of the top and 
one or more sides of the container in 
letters not less than 2.5 centimeters (1 
inch) in height, “WILD BIRDS,” “DO 
NOT TIP,” “THIS SIDE UP,” “ONLY 
AUTHORIZED PERSONNEL MAY 
OPEN CONTAINER,” and other 
appropriate or required instructions. The 
container shall also be marked on the 
outside with arrows or with other 
markings to indicate the correct upright 
position of the container. 

(g) Documents accompanying the 
shipment shall be attached in an easily 
accessible manner to the outside of a 
primary enclosure that is part of such 
shipment. Instructions for the care of the 
live wild birds shall be included with 
the documents accompanying the 
shipment, including feeding and 
watering as needed by the birds as 
specified in § 14.184, and information on 
any drugs or medication to be given. 


§ 14.183 Primary conveyances (motor 
vehicie, rail, air and water). 

(a) The animal cargo space of primary 
conveyances used to transport to the 
United States live wild birds shall be 
designed and constructed to ensure the 
humane and healthful transport of live 
wild birds contained therein at all times. 

(b) The animal cargo space shall be 
constructed and maintained in a manner 
to prevent the ingress of engine exhaust 
fumes and gases produced by the 
primary conveyance during transport. 

(c) No live wild bird shall be placed i in 
an animal cargo space of a primary 
conveyance that does not have a supply 
of air sufficient for normal breathing for 
each live wild bird contained therein, 
and the primary enclosures shall be 
positioned in the animal cargo space in 
such a manner that each live bird has 
access to sufficient air for normal 
breathing. 

(d) Primary enclosures shall be 
positioned in the primary conveyance in 
such a manner that in an emergency the 
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live wild birds can be removed from the 
primary conveyance expeditiously. 

(e) The interior of the animal cargo 
space shall be kept clean and sanitized 
to ensure the live wild birds are not 
exposed to pathogenic agents and pests 
that are injurious to the health of wild 
birds. 

(f) Live wild birds shall not be 
tranported with any material substance 
(e.g., dry ice) or device that may 
reasonably be expected to result in 
inhumane conditions or be injurious to 
the health of the birds unless all 
reasonable precautions are to be taken 
to prevent such conditions or injury. 


§ 14.184 Food and water requirements. 


(a) All live wild birds shall be 
provided potable water within 4 hours 
prior to commencement of transport to 
the United States. 

(b) No carrier shall accept any live 
wild birds for transport to the United 
States unless written instruction 
concerning the food and water 
requirements of such live wild birds 
while being so transported is affixed to 
the outside of the primary enclosure. 
Such instructions shall include quantity 
of water required, amount and type of 
food and frequency of feedingand — 
watering for the live wild birds 
necessary to fulfill the purposes of this 
subpart. The carrier shall follow these 
instructions during transport. 


§ 14.185 Care in transit. 


(a) During surface or water 
transportation to the United States, it 
shall be the responsibility of the carrier 
to visually observe the live wild birds as 
frequently as circumstances allow, but 
not less than once every 4 hours, to 
assure that they are receiving sufficient 
air for normal breathing, to assure that 
the ambient temperatures are within 
limits prescribed in § 14.186, and all 
other applicable standards are complied 
with. Such observation shall also be to 
determine whether any of the live wild 
birds are in obvious distress and to 
attempt to correct conditions where 
observation discloses such distress and 
to provide any needed veterinary care 
as soon as possible. 

(b) When transported by air, live wild 
birds shall be visually observed by the 
carrier as frequently as circumstances 
allow, but not less than once every 4 
hours, if the animal cargo space is 
accessible during flight. If the animal 
cargo space is not accessible during 
flight, the carrier shall visually observe 
the live birds whenever loaded and 
unloaded and whenever the animal 
cargo space is otherwise accessible to 
assure that the live birds are receiving 
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sufficient air for normal breathing, to 
assure that the ambient temperatures 
are within the limits prescribed in 

§ 14.186 and all other applicable 
standards are complied with. Such 
observation shall also be to determine 

- whether any of the live birds are in 
obvious distress and to correct 
conditions where observation discloses 
such distress and to provide any needed 
veterinary care as soon as possible. 


§ 14.186 Terminal facilities. 

(a) All terminal facilities for live wild 
birds transported to the United States 
shall contain within such facilities an 
animal holding area or areas. No carrier 
shall commingle live bird shipments 
with inanimate cargo in any animal 
holding area. , 

(b) Carriers and intermediate handlers 
holding any bird in an animal holding 
area of a terminal facility shall provide 


the — 

(1) All bird holding areas of a terminal 
facility of any carrier wherein live bird 
shipments are maintained shall be 
cleaned and sanitized often enough to 
prevent an accumulation of debris or 
excreta, to destroy pathogenic agents 
and minimize vermin infestation to 
prevent harm and disease hazards to 
live wild birds. 

(2) An effective program for the 
control of insects, ectoparasites, and 
avian pests shall be established and 
maintained for all animal holding areas. 

(3) Any animal holding area 
containing live birds shall be provided 
with sufficient fresh air to allow normal 
breathing by means of windows, doors, 
vents, air conditioning or other means 
and shall be ventiliated or air circulated 
by means of fans, blowers, or air 
conditioning systems or other means so 
as to minimize drafts, odors and 
moisture condensation. 

(4) The air temperature around any 
live wild birds of prey or owls in any 
animal holding area shall not be 
allowed to fall below 7.2 degrees C (45 
degrees F) nor be allowed to exceed 29.5 
degrees C (85 degrees F) at any time: 
Provided, However, that no live wild 
birds of prey or owls shall be subjected 
to surrounding air temperatures that 
exceed 23.9 degrees C (75 degrees F) for 
more than 4 hours at any time. Auxillary 
ventilation, such as exhaust fans and 
vents or fans or blowers or air 
conditioning shall be used to reduce the 
ambient temperature when the air 
temperature within such animal holding 
area is 23.9 degrees C (75 degrees F) or 


higher. To ascertain compliance with the 


provisions of this paragraph, the air 
temperature around any live birds of 
prey or owls shall-be measured and read 
outside the primary enclosure that 


contains such birds of prey or owls at a 
distance not to exceed .91 meters (3 feet) 
from any one of the external walls of the 
primary enclosure and parallel to the 
bottom of such primary enclosure at a 
point that approximates half the 
distance between the top and bottom of 
such primary enclosure. 


§ 14.187 Handling. 

(a) A carrier shall move live wild 
birds from an animal holding area of a 
terminal facility to the primary 


- conveyance and from the primary 


conveyance to an animal holding area of 
a terminal facility at expeditiously as 
possible. A carrier holding any live wild 
bird in an animal holding area of a 
terminal facility or in transporting any 
live wild bird from the animal holding 
area of a terminal facility to the primary 
conveyance or from primary conveyance 
to the animal holding area of a terminal 
facility, including loading and unloading 
procedures, shall provide the following: 

(1) Shelter from sunlight. When 
sunlight is likely to cause overheating or 
discomfort, sufficient shade shall be 
provided to protect a live bird of prey or 
owl from the direct rays of the sun and 
such live bird of prey or owl shall not be 
subjected to surrounding air 
temperatures that exceed 29.5 degrees C 
(85 degrees F) for a period of more than 
45 minutes and which shall be measured 
and read in a manner prescribed in 
§ 14.186 of this subpart. 

(2) Shelter from rain or snow. Live 
wild birds shall be provided protection 
to allow them to remain dry during rain, 
snow or other forms of precipitation. 

(3) Shelter from cold weather. 
Transporting devices shall be covered to 
provide protection for live birds of prey 
and owls when the outdoor air 
temperature falls below 10 degrees C (50 
degrees F) and such live birds of prey 
and owls shall not be subjected to 
surrounding air temperatures that fall 
below 7.2 degrees C (45 degrees F) for a 
period of more than 45 minutes and 
which shall be measured and read in the 
manner prescribed in § 14.186 of this 
subpart. 

(b) Care shall be exercised tc avoid 
handling of the primary enclosure in 
such a manner that may cause physical 
or emotional trauma to the live wild 
birds contained therein. 

(c) Primary enclosures used in the 
transport of a live wild bird shall not be 
tossed, dropped, needlessly tilted, or 
otherwise mishandled and shall not be 
stacked in a manner that may 
reasonably be expected to result in their 
falling. 


Specifications for the Humane and 
Healthful Transport of Toucans, 
Hornbills, Water Birds and Large Birds 
of Nonperching Habit 


§ 14.191 Consignment to carriers for 
transport. 


(a) No carrier shall accept any live 
wild bird for transport to the United 
States that has not been subjected to a 
veterinary examination for health and 
condition by a salaried veterinary 
officer employed by the national 
government of the initial country from 
which the bird is being exported. Such 
an examination must be conducted 
within 30 days prior to entry into the 
United States for pet birds, geese, 
swans, turkeys, pheasant, grouse, 
partridges, ducks, quail, guinea fowl and 
pea fowl. For all other toucans, hornbills, 
water birds and large birds of 
nonperching habit the examination must 
be conducted within 10 days prior to 
entry into the United States. A health 
certificate, signed by the examining 
veterinarian, stating that the bird has 
been examined, its healthy, shows no 
evidence of communicable disease and 
appears to be able to withstand the 
normal rigors of transport must 
accompany the bird to the United 
States: Provided, However, that certain 
birds such as personally owned pet 
birds that originated in the United States 
and are being returned to this country 
and pet birds from Canada as specified 
in 9 CFR, Part 92.2, are exempt from the 
requirement and do not require either a 
veterinary examination or a health 
certificate from the country of export in 
order to be accepted for transport to the 
United States by the carrier. 

(b) No carrier shall accept any live 
wild bird for transport to the United 
States that has been captured in the 
wild for transport to the United States 
unless a salaried veterinary officer 
employed by the national government of 
the country from which the bird is being - 
exported certifies that the bird has been 
subjected to a holding and conditioning 
period of at least 21 days. Certification 
to this effect shall be included in the 
health certificate issued by the 
examining veterinarian. 

(c) No carrier shall accept any live 
bird for transport to the United States 
presented by the consignor more than 6 


hours prior to the scheduled departure 


of the primary conveyance on which it is 
to be transported. 

(d) A carrier shall only accept for - 
transport to the United States live wild 
birds in a primary enclosure that 
conforms to the requirements set forth in 
§ 14.192. 





(e) To ensure the humane and 
healthful transport of the live wild birds 
to the United States, transport shall be 
accomplished by the carrier without 
unnecessary delay. 


§ 14.192 Primary enclosures used to 
transport live wild birds. 

No carrier shall accept for transport to 
the United States any live wild bird in a 
primary enclosure that does not conform 
to the following requirements: 

(a) Primary enclosures such as 
compartments, transport cages, cartons, 
or crates used to transport live wild 
birds to the United States shall be 
constructed in such a manner that: 

(1) The structural strength of the 
primary enclosure shall be sufficient to 
contain the live wild bird and to 
withstand the normal rigors of transport; 

(2) The interior of the primary 
enclosure shall be free from any 
protrusion that could be i cog to the 
live wild bird contained there 

(3) No part of the live wild bird will be 
exposed outside of the primary 
enclosure that may cause injury to the 
bird or to persons who are nearby or 
those who handle that primary 
enclosure; 

(4) The openings of such primary 
enclosures are accessible for emergency 
removal of the live wild bird; 

(5) The openings that provide access 
to the primary enclosure for the live 
wild birds shall be secured with locking 
devices designed to prevent accidental 


opening; 

(6) Adequate openings on all sides for 
ventilation so as to ensure adequate 
circulation of air at all times; 

(7) Spacer bars or other devices that 
-are 1.9 centimeters (.75 inches) or larger 
shall be fitted to all walls, the roof and 
base to prevent obstruction of the 
ventilation openings and to provide a 
minimum space of 1.9 centimeters (.75 
inches) between the primary enclosure 
=e adjacent cargo or conveyance 
wall; 

(8) The surfaces of the primary 
enclosure shall not be treated with any 
paint, preservative, or other chemical 
that is toxic, injurious or otherwise . 
harmful to the health or well-being or 
live wild birds; 

(9) Adequate handholds or other 
devices for lifting shall be provided on 
the exterior of the primary enclosure to 
enable the primary-enclosure to be lifted 
without tilting and to ensure that the 
person handling the primary enclosure 
will not be in contact with the live wild 
birds. 

(b) The primary enclosure for 
transport of toucans, hornbills, water 
birds and other large birds of 
nonperching habit, shall be large enough 


for the birds to turn around in, to lie and 
to stand fully erect. Dimensions shall 
not exceed these criteria as room for 
exercise is not needed and birds may 
hurt themselves if too much room is 
provided. 

(c) Live wild birds transported in the 
same primary enclosure shall be of the 
same species and maintained in 
compatible groups. Birds that fight with 
each other shall be transported in 
separate primary enclosures. The 
maximum permissible number of 
toucans, hornbills, water birds and other 
large birds of nonperching habit 
transported in a primary — shall 
conform to criteria specified i in the 


following: 
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(d) Separate flange-sided troughs for 
food and water, removable from the 
outside, and with provisions for closing 
the trough access during removal to 
prevent the escape of the birds, shall be 
provided. 

(e) Primary enclosures to transport 
live wild birds as provided in this 
section shall have solid bottoms to 
prevent leakage of excreta and liquids 
and:shall be cleaned and sanitized if 
previously used, in a manner that will 
destroy pathogenic agents and pests 
injurious to the health of the live birds. 


Such primary enclosures shall contain 


unused litter of a suitable absorbent 
material, that is safe and nontoxic to 
live birds, in sufficient quantity to 
absorb and cover excreta, unless the 
birds are on wire or other nonsolid 


_ floors placed above a removable, 


waterproof tray with a sufficient 
quantity of absorbent material. 


BEST COPY AVAILABLE 
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(f) Primary enclosures used to 
transport live wild birds shall be clearly 
marked on the outside of the top and 
one or more sides of the container, in 
letters not less than 2.5 centimeters (1 
inch) in height, “WILD BIRDS,” “DO 
NOT TIP,” “THIS SIDE UP,” “ONLY” 
AUTHORIZED PERSONNEL MAY 
OPEN CONTAINER,” and other 
appropriate or required instructions. 
The container shall also be marked on 
the outside with arrows or other 
markings to indicate the correct upright 
position of the container. 

(g) Documents accompanying the 
shipment shall be attached in an easily 
accessible manner to the outside of a 
primary enclosure that is part of such 
shipment. Instructions for the care of the 
live wild birds shall be includec with 
the documents accompanying the 
shipment, including feeding and 
watering as needed by the birds as 
specified in § 14.194, and information on 
any drugs or medication to be given. 


§ 14.193 Primary conveyances (motor 
vehicle, rail, air and water). 

(a) The animal cargo space of primary 
conveyances used to transport to the 
United States live wild birds shall be 
designed and constructed to ensure the 
humane and healthful transport of live 
wild birds contained therein at all times. 

(b) The animal cargo space shall be 
constructed and maintained in a manner 
to prevent the ingress of engine exhaust 
fumes and gases produced by the 
primary conveyance during transport. 

(c} No live wild bird shall be placed in 
an animal cargo space of a primary 
conveyance that does not have a supply 
of air sufficient for normal breathing of 
each live wild bird contained therein, 
and the primary enclosures shall be 
positioned in the animal cargo space in 
such a manner that each live bird has 
access to sufficient air for normal 
breathing. 

(d) Primary enclosures shall be 
positioned in the primary conveyance in 
such a manner that in an emergency the 
live wild birds can be removed from the 
primary conveyance expeditiously. 

(e) The interior of the animal cargo 
space shall be kept clean and sanitized 
to ensure that live wild birds are not 
exposed to pathogenic agents and pests 
that are injurious to the health of wild 
birds. 

(f) Live wild birds shall not be 
transported with any material substance 
(e.g., dry ice) or device which may 
reasonably be expected to result in 
inhumane conditions or be injurious to 
the health of the birds unless all 
reasonable precautions are taken to 
prevent exposure to such injury. 
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§ 14.194 Food and water requirements. 

(a) All live wild birds shall be 
provided potable water by the carrier 
within 4 hours prior to. commencement 
of transport to the United States. 

(b) No carrier shall accept any live 
wild birds for transport to the United 
States unless written instructions 
concerning the food and water 
requirements of such live wild birds 
while being so transported are affixed to 
the outside of the enclosure. Such 
instructions shall include quantity of 
water required, amount and type of food 
and frequency of feeding and watering 
for the live wild birds necessary to fulfill 
the purposes of this subpart. The carrier 
shall follow these instructions during 
transport. 


§ 14.195 Care in transport. 

(a) During surface transportation to 
the United States, it shall be the 
responsibility of the carrier to visually 
observe the live wild birds as frequently 
as circumstances allow, but not less 
than once every 4 hours, to assure that 
they are receiving sufficient air for 
normal breathing, to assure that the 
ambient temperatures are within limits 
prescribed in § 14.196, and all other 
applicable standards are complied with. 
Such observation shall also be to 
determine whether any of the live wild 
birds are in obvious distress and to 
attempt to correct conditions where 
observation discloses such distress and 
to provide any needed veterinary care 
as soon as possible. 

(b) When transported by air, live wild 
birds shall be visually observed by the 
carrier as frequently as circumstances 
allow, but not less than once every 4 
hours, if the animal cargo space is 
accessible during the flight. If the animal 
cargo space is not accessible during 
flight, the carrier shall visually observe 
the live birds whenever loaded and 
unloaded and whenever the animal 
cargo space is otherwise accessible to 
assure that the live birds are receiving 
sufficient air for normal breathing, to 
assure that ambient temperatures are 
within limits prescribed in § 14.196 of 
the standards, and all other applicable 
standards are complied with. Such 
observation shall also be to determine 
whether the live birds are in obvious 
distress and to correct conditions where 
observation discloses discrepancies and 
to provide any needed veterinary care 
as soon as possible. 


§ 14.196 Terminal facilities. 
(a) All terminal facilities for live wild 


birds transported to the United States 
shall contain within such facilities an 
animal holding area or areas. No carrier 
or intermediate handler shall commingle 
live bird shipments with inanimate 
cargo in any animal holding area. 

(b) Carriers and intermediate handlers 
holding any bird in an animal holding 
area of a terminal facility shall provide 


the follo 

(1) All bind holding areas of the 
terminal facility of any carrier wherein 
live bird shipments are maintained shall 
be cleaned and sanitized often enough 
to prevent accumulation of debris or 
excreta, to destroy pathogenic agents 
and minimize vermin infestation so as to 
prevent harm and disease hazards to 
live wild birds. 

(2) An effective program for the 
control of insects, ectoparasites, and 
avian pests shall be established and 
maintained for all animal holding areas. 

(3) Any animal holding area 
containing live birds shall be provided 
with sufficient fresh air to allow normal 
breathing by means of windows, doors, 
vents, air conditioning or other names 
and shall be ventilated or air circulated 
by means of fans, blowers or an air 
conditioning system or other means so 
as to minimize drafts, odors and 
moisture condensation. 

(4) Except for penguins, auks and 
kiwis, the air temperature around any 
live toucan, hornbill, waterbird or large 
bird of nonperching habit in any animal 
holding area shall not be allowed to fall 
below 7.2 degrees C (45 degrees F) nor 
be allowed to exceed 29.5 degrees C (85 
degrees F) at any time, and shall not be 
subjected to air temperatures that 
exceed 23:9 degrees C (75 degrees F) for 
more than 4 hours at any time. For 
penguins, auks and kiwis the air 
temperature may be allowed to fall 
below 7.2 degrees C (45 degrees F) but 
shall not be allowed to exceed 21.1 
degrees C (70 degrees F) at any time, 
and shall not be subjected to air 
temperatures that exceed 18.3 degrees C 
(65 degrees F) for more than 4 hours at a 
time. When the air temperature exceeds 
18.3 degrees C (65 degrees F) for 
penguins, auks and kiwis and 23.9 
degrees C (75 degrees F) for all other . 
toucans, hornbills, waterbirds and large 
birds of nonperching habit, auxiliary 
ventilation, such as exhaust fans and 
vents or fans or blowers or air 
conditioning shall be used to reduce the 
ambient temperature to 18.3 degrees C 
(65 degrees F) or below for penguins, 
auks and kiwis and to 23.9 degrees C (75 
degrees F) or below for all other 
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toucans, hornbills, waterbills and large 
birds of nonperching habit. To ascertain 
compliance with the provisions of this 
paragraph, the air temperature around 
any live wild bird shall be measured 
and read outside the primary enclosure 
that contains such birds at a distance 
not.exceed .91 meters (3 feet) from any 
one of the external walls of the primary 
enclosure at a point that approximates 
half the distance between the top and 
bottom of such primary enclosure. 


§ 14.197 Handing. 

(a) A carrier shall move live wild 
birds from an animal holding area of a 
terminal facility to the primary 
conveyance and from the primary 
conveyance to an animal holding area of 
a terminal facility as expeditiously as 
possible. A carrier holding any live wild 
bird in an animal holding area of a 
terminal facility or in transporting any 
live wild bird from the animal holding 
area of a terminal facility to the primary 
conveyance or from primary conveyance 
to the animal holding area of a terminal 
facility, including loading and unloading 
procedures shall provide the following: 

(1) Shelter from sunlight. When 
sunlight is likely to cause overheating or 
discomfort, sufficient shade shall be 
provided to protect a live toucan, 
hornbill, water bird or large bird of 
nonperching habit from the direct rays 
of the sun and such lives birds shall not 
be subjected to surrounding air 
temperature that exceed 29.5 degrees C 
(85 degrees F) for a period of more than 
45 minutes, and which shall be 
measured and read in the manner 
prescribed in § 14.196 of this part: 
Provided, However, that penguins, kiwis 
and auks shall not be subjected to 
surrounding air temperatures that 
exceed 21.1 degrees C (70 degrees F) at 
any time. 

(2) Shelter from rain or snow. Live 
wild birds shall be provided protection 
to allow them to remain dry during rain, 
snow or other forms of precipitation. 

(3) Shelter from cold weather. 
Transporting devices shall be covered to 
provide protection for live toucans, 
hornbills, waterbirds and other large 
birds of nonperching habit when the 
outdoor air temperature falls below 10.0 
degrees C (50 degrees F) and such live 
wild birds shall not be subjected 
directly to surrounding air temperatures 
that fall below 7.2 degrees C (45 degrees 
F) for a period of more than 45 minutes, 
and which shall be measured and read 
in the manner prescribed in § 14.196 of 
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this subpart: Provided, However, that 
penguins, auks and kiwis may be 
subjected to air temperatures which fall 
below 7.2 degrees C (45 degrees F). 

(b) Care shall be exercised to avoid 
handling of the primary enclosure in 
such a manner that may cause physical 
or emotional trauma to the live wild 
birds contained therein. 

(c) Primary enclosures used in the 
transport of a live wild bird shall not be 
tossed, dropped, needlessly tilted, or 
otherwise mishanded and shall not be 
stacked in a manner that may 
reasonably be expected to result in their 
falling. 

Dated: August 30, 1985. 

P. Daniel Smith, 

Acting Deputy Assistant Secretary for Fish 
And Wildlife and Parks. 

[FR Doc. 85-28556 Filed 12-3-85; 8:45 am] 
BILLING CODE 4310-55-M 





The Department of Agriculture has 
submitted to OMB for review the 


published. This list is grouped into new 
proposals, revisions, extensions, or - 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form number(s), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
An indication of whether section 3504(h) 
of Pub. L. 96-511 applies; (9) Name and 
telephone number of the agency contact 
person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents miay be obtained 
from: Department Clearance Officer, 
USDA, CIRM, Room 404—W, Admin. 
Bldg., Washington, DC 20250, (202) 447. 
2118. 

Comments on-any of the items listed 
should be submitted directly to: Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503, ATTN: Desk 
Officer for USDA. 

If you anticipate commenting on a 
submission but find that preparation 
time will prevent you from doing so 
promptly, you should advise the OMB 
Desk Officer of your intent as early as 
possible. 


Extension 

© Agricultural Marketing Service 

Report Forms Under Federal Milk 
Orders (From Milk Handlers and Milk 
Marketing Cooperatives) 

Recordkeeping; Monthly; Quarterly; 
Annually; On occasion 

Businesses or other for-profit; Small 
businesses or organizations; 

29,735 responses; 32,577 hours; not 
applicable under 3504{h) 


Richard A. Glandt {202) 447-4829 


© Food and Nutrition Service 


Distribution of Donated Food to Family 
Units 

FNS 152 

Monthly 

State or local governments; 1,260 
responses; 2,520 hours; not applicable 
under 3504{h) 

Bessie Bradford (202) 756-3660 


Revision ; 
¢ Farmer Home Administration 


7 CFR 1980-E, Business and Industrial 


Loan Program 

FmHA 449-2, 449-4, 449-22, 

Recordkeeping; On occasion 

State or local governments; Businesses 
or other for-profit; Small businesses or 
government; 26, 703 responses; 103,556 
hours; not applicable under 3504{h) 


_Dwight Carmon (202) 475-3811 


¢ Food and Nutritian Service 


Performance Reporting System, 
Management Evaluation, Data 
Analysis, and Corrective Action 

Recordkeeping; On occasion 

State or local governments; Federal 
agencies or employees; 6,248 
responses; 611,745 hours; not 
applicable under 3504(h) 

Margaret Werts Batko (703) 756-3431 

Jane A. Benoit, 

Departmental Clearance Officer. 

[FR Doc. 85-28798 Filed 12-3-85; 8:45 am] 

BILLING CODE 3410-01-¥ 


Agricultural Stabilization and 
Conservation Service 


Feed Grain Donations for the Fort 
Berthold Reservation Affiliated Indian 
Tribes in North Dakota 


Pursuant to the authority set forth in 
section 407 of the Agricultural Act-of 
1949, as amended (7 U.S.C. 1427) and 
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Executive Order 11336, I have 
determined that: 

1. The chronic economic distress of 
the needy members of the Three 
Affiliated Indian Tribes.{i.e., Mandan, 
Hidates, and Arikara) of the Fort 
Berthold Reservation in North Dakota 
has been materially increased and 
become acute because of severe and 
prolonged drought, thereby creating a 
serious shortage of feed and causing 
increased economic distress. This 
reservation is designated for Indian use 
and is utilized by members of the Three 
Affiliated Tribes for grazing purposes. 

2. The use of feed grain or products 
thereof made available by the 
Commodity Credit Corporation for 
livestock feed for such needy members 
of the tribes will not displace or 
interfere with normal marketing of 
agricultural commodities. 

3. Based on the above determination, I 
hereby deciare the reservation and 
grazing lands of these tribes to be acute 
distress areas and authorize the 
donation of feed grain owned by the 
Commodity Credit Corporation to 
livestock owners who are determined by 
the Bureau of Indian Affairs, 
Department of the Interior, to be needy 
members of the tribes utilizing such 
lands. These donations by the 
Commodity Credit Corporation may 
commence upon signature of this notice 
and shall be made available through 
May 15, 1986, or such other date as may 
be stated in a notice issued by the 
Department of Agriculture. 

Signed at Washington, DC on November 
27, 1985. 

Everett Rank, 

Administator, Agricultural Stabilization and 
Conservation Services. 

[FR Doc. 85-28797 Filed 12-3-85; 8:45 am] 
BILLING CODE 4310-05-M ; 


Federal Grain Inspection Service 
Wheat Dockage Certification; Meeting 
Notice is hereby given of a public 
meeting to be held to discuss wheat 
dockage certification. The current 
method of wheat dockage certification 
rounds the actual percentage of dockage ~ 
down to the nearest 0.5 percent; for 
example, for 0.0 to 0.49 percent, no 
dockage is shown, 0.50 to 0.99 percent is 
shown as 0.5 percent dockage, 1.0 to 1.49 
percent is shown as 1.0 percent, and so 
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forth. A proposed revision of the current 
method to more accurately certificate 
dockage in wheat was included during 
the last review of the wheat standards. 
In the final rule (49 FR 20636, dated May 
16, 1984) FGIS stated that additional 
study was needed and that prior to 
further action on revision of the dockage 
rounding procedure, at least one public 
meeting would be held to discuss the 
issue with interested parties. 
Accordingly, the following meeting is 
scheduled: 

Name: Federal Grain Inspection Service, 
Meeting on Wheat Dockage Certification. 

Date: January 7, 1986. 

Place: Clarion Hotel, 3203 Quebec Street, 
Denver, Colorado 80207. 

Time: 8:30 a.m. 

Purpose: To provide and solicit pertinent 
information on wheat dockage certification. 
Information obtained at this meeting will be 
utilized to evaluate possible future action on 
dockage certification in the Official U.S. 
Standards for Wheat. 


The agenda includes (1) wheat 
dockage background information, (2) 
discussion of possible changes to the 
dockage certification, and (3) how the 
changes could affect the orderly and 
timely marketing of wheat. 

Persons who wish to present 
comments during the meeting are 
requested to inform Lewis Lebakken, Jr., 
Information Resources Staff USDA, 
FGIS, Room 0667-South Building, 1400 
Independence Avenue SW., 
Washington, DC 20250, telephone (202) 
382-1738, by December 31, 1985. Other 
comments on dockage-related issues 
will be accepted as time permits. 

An executive summary on “The 
Implications of Alternative Methods of 
Certification Dockage in U.S. Wheat,” as 
prepared by the Economic Research 
Service, USDA, is available by 
contacting Lewis Lebakken, Jr. (address 
above). 

Dated: November 27, 1985. 

Kenneth A. Gilles, 
Administrator. 
[FR Doc. 85-28859 Filed 12-3-85; 8:45 am] 


BILLING CODE 3410-EN-M 


Forest Service 


Hand Spraying on Noxious Weeds; 
Beaverhead National Forest; intent To 
Prepare an Environmental impact 
Statement 


The Department of Agriculture, Forest 
Service will prepare an environmental 
impact statement for a proposal to 
permit the hand spraying of noxious 


weeds on the Beaverhead National 
Forest. 

The Beaverhead National Forest has 
many acres of land that contain noxious 
weeds that threaten the productivity of 
range lands within the Forest. A range 
of alternatives for these sites will be 
considered. One of these will be no 
treatment of the weeds by any means. 
Other alternatives may include: 

1. Hand spraying with chemicals. 

2. Control by biological methods. 

3. Hand grubbing. . 

4. A combination of the above 
methods. 

Federal, state, and local agencies, 
local landowners, and other individuals 
or organizations who may be interested 
in or affected by the decisions will be 
invited to participate in the scoping 
process. This process will include: 

1. Identification of potential issues. 

2. Identification of issues to be 
considered in depth. 

3. Elimination of insignificant issues of 
those which have been covered by a 
previous environmental review. 

The Fish and Wildlife Service, 
Department of the Interior, will be 
invited to participate as a cooperating 
agency to evaluate potential impacts on 
threatened and endangered species 
habitat if any such species are found to 
exist in the area of consideration. 

No public meetings are scheduled at 
this time, but the public is invited to 
comment. Written comments should be 
mailed to the responsible official, Ron 
Prichard, Forest Supervisor, Beaverhead 
National Forest, P.O. Box 1258, Dillon, 
Montana 59725 by January 15, 1986. 

The draft environmental impact 
statement should be available for public 
review by March, 1986. The final 
environmental impact statement is 
scheduled to be completed by April, 
1986. 

Questions about the proposed action 
and environmental impact statement 
should be directed to Dan Pence, Range 
Staff Officer, Beaverhead National 
Forest, phone 406-683-3900. 

Dated: November 26, 1985. 

Dick Owenby, F 

Acting Forest Supervisor. 

[FR Doc. 85-28769 Filed 12-3-85; 8:45 am] 
BILLING CODE 3410-11-M 


COMMISSION ON CIVIL RIGHTS 


Connecticut Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
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that a meeting of the Connecticut 
Advisory Committee to the Commission 
will corivene at 2:00 p.m. and adjourn at 
5:00 p.m., on December 18, 1985, at the 
Connecticut Historical Society, 1 
Elizabeth Street, Hartford, Connecticut. 
The purpose of the meeting is to decide 
upon future projects and hold a news 
conference to release the report, 
Battered Women in Hartford, 
Connecticut: Six Years Later. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson, James H. 
Stewart, or Jacob Schlitt, Director of the 
New England Regional Office at 
(617)223-4671, (TDD 617/223-0344). 
Hearing impaired persons who will 
attend the meeting and require the 
services of a sign language interpreter, 
should contact the Regional Office at 
least five (5) working days before the 
scheduled date of the meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 


Dated at Washington, DC, November 26, 
1985. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 85-28756 Filed 12-3-85; 8:45 am] 


BILLING CODE 6335-01-M 


Massachusetts Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Massachusetts 
Advisory Committee to the Commission 
will convene at 4:00 p.m._and adjourn at 
6:00 p.m., on December 5, 1985, at the 
U.S. Commission on Civil Rights, 55 
Summer Street, 8th Floor, Boston, 
Massachusetts. The purpose of the 
meeting is to discuss program plans for 
the remainder of FY ’86. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson, Philip 
Perlmutter or Jacob Schlitt, Director of 
the New England Regional Office at 
(617) 223-4671, (TDD 617/223-0344). 
Hearing impaired persons who will 
attend the meeting and require the 
services of a sign language interpreter, 
should contact the Regional Office at 
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least five (5) working days before the 
scheduled date of the meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 


Dated at Washington, DC, November 26, 
1985. 


Bert Silver, 

Assistant Staff Director for Regional 
Programs. 

[FR Doc. 85-28757 Filed 12-3-85; 8:45 am] 
BILLING CODE 6335-01-M 


New York Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the New York 
Advisory Committee to the Commission 
will convene at 4:00 p.m. and adjourn at 
6:00 p.m.,on December 17, 1985, at the 
Summit Hotel, 51st Street and Lexington 
Avenue, Roosevelt Room, New York, 
New York. The purpose of the meeting is 
to review a project concept on 
increasing public awareness of the 
rights and remedies available to victims 
of alleged police misconduct.- 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson, Archer 
Puddington, or Ruth Cubero, Director of 
the Eastern Regional Office at (212) 264— 
0400, (TDD 212/264-0400). Hearing 
impaired persons who will attend the 
meeting and require the services of a 
sign language interpreter, should contact 
the Regional Office at least five (5) 
working days before the scheduled date 
of the meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 


Dated at Washington, DC, November 21, 
1985. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 85-28758 Filed 12-3-85; 8:45 am] 
BILLING CODE 6335-01-M 


Rhode Island Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Rhode Island 
Advisory Committee to the Commission 
will convene at 12:00 noon and adjourn 
at 1:30 p.m., on January 8, 1986, at the 
Girl Scouts of Rhode Island, 125 Charles 
Street, Council Room, Providence, 
Rhode Island. The purpose of the 


meeting is to continue planning a 
proposed project on local civil rights 
enforcement capacities. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson, David Sholes, 
or Jacob Schlitt, Director of the New 
England Regional Office at (617) 223- 
4671, (TDD 617/223-0344). Hearing 
impaired persons who will attend the 
meeting and require the services of a 
sign language interpreter, should contact 
the Regional Office at least five (5) 
working days before the scheduled date 
of the meeting. © 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 


Dated at Washington, DC, November 26, 
1985. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 85-28759 Filed 12-3-85; 8:45 am] 
BILLING CODE 6335-01-M 


Utah Advisory Committee; Agenda and 
Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Utah Advisory 
Committee to the Commission will 
convene at 7:00 p.m. and adjourn at 
10:00 p.m., on December 17, 1985, at the 
State Office of Educaticn Building, 200 
East 500 South, Salt Lake City, Utah. 
The purpose of the meeting is to review 
the draft briefing memorandum to the 
Commissioners and plan future projects. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
William Muldrow, Acting Director of the 
Rocky Mountain Regional Office at (303) 
844-2211, (TDD 303/844-3031). Hearing 
impaired persons who will attend the 
meeting and require the services of a 
sign language interpreter, should contact 
the Regional Office at least five (5) 
working days before the scheduled date 
of the meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 


Dated at Washington, DC, November 26, 
1985. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 85-28760 Filed 12-3-85; 8:45 am] 


BILLING CODE 6335-01-M 


BEST COPY AVAILABLE 


DEPARTMENT OF COMMERCE 
international Trade Administration 


Antidumping or Countervailing Duty 
Order, Finding, or Suspended 
investigation; Opportunity To Request 
Administrative Review 


AGENCY: International Trade 
Administration/Import Administration, 
Commerce. 

ACTION: Notice of opportunity to request 
administrative review of antidumping or 
countervailing duty order, finding, or 
suspended investigation. 


Background 


Each year during the anniversary 
month of the publication of an 
antidumping or countervailing duty 
order, finding, or suspension of 
investigation, an interested party as 
defined in section 771(9) of the Tariff 
Act of 1930 may request, in accordance 
with §§ 353.53a or 355.10 of the 
Commerce Regulations, that the 
Department of Commerce (“the 
Department”) conduct an administrative 
review of that antidumping or 
countervailing duty order, finding, or 
suspended investigation. 


Opportunity To Request a Review 


Not later than December 31, 1985, 
interested parties may request 
administrative review of the following 
orders, findings, or suspended 
investigations, with anniversary dates in 
December, for the following periods: 


ner 


12/01/84-11/30/85 
12/01/84-11/30/85 
12/01/84-11/30/85 
12/01/84-11/30/85 
12/01/84-11/30/85 


12/01/84-11/30/85 
12/01/84-11/30/85 
me] 12/01/84-11/30/85 
«| 12/01/84-11/30/85 
12/01/84-11/30/85 


12/01/84-11/30/85 


12/03/84-09/30/85 


01/01/84-12/31/84 
01/01/84-12/31/84 
01/01/84-12/31/84 
Toy Balloons (including Punchballs) 


Steel Wire Rope from South Africa 


01/01/84-12/31/84 
01/01/84-12/31/84 


A request must conform to the 
Department's interim final rule 





published in the Federal Register (50 FR 
32556) on August 13, 1985. Five copies of 
the request should be submitted to the 
Deputy Assistant Secretary for Import 
Administration, International Trade 
Administration, Room B-099, U.S. 
Department of Commerce, Washington, 
DC 20230. 

The Department will publish in the 
Federal Register a notice of “Initiation 
of Antidumping (Countervailing) Duty 
Administrative Review,” for all requests 
received by December 31, 1985. 

If the Department does not receive by 
December 31, 1985, a request for review 
of entries covered by an order or finding 
listed in this notice and for a period 
identified above, the Department will 
instruct the Customs Service to assess 
antidumping or countervailing duties on 
those entries at a rate equal to the cash 
deposit of {or bond for) estimated 
antidumping or countervailing duties 
’ required on those entries at the time of 
entry, or withdrawal from warehouse, 
for consumption and to continue to 
collect the cash deposit previously 
ordered. 

This notice is not required by statute 
but is published as a service to the 
international trading community. 

Dated: November 27, 1985. 

Gilbert B. Kaplan, 

Actirg Deputy Assistant Secretary, Import 
Administration. 

[FR Doc. 85-28838 Filed 12-3-85; 8:45 am] 
BILLING CODE 3510-DS-" 


[A-351-502; C-351-501] 


Duty investigations on Fuel Ethanol 
from Brazil 


AGENCY: International Trade 
Administration, Import Administration, 
Commerce. 

ACTION: Notice. 


SUMMARY: This notice informs the public 


that we have postponed the public 
hearing on the countervailing duty 
investigation, and further postponed the 
public hearing on the antidumping duty 


investigation on fuel ethanol from Brazil. 


EFFECTIVE DATE: December 4, 1985. 
FOR FURTHER INFORMATION CONTACT: 


Kenneth G. Shimabukuro or Raymond G. 


Busen, Office of Investigations, Import 
Administration, International Trade 
Administration, United States 
Department of Commerce, 14th Street 
and Constitution Avenue NW., 
Washington, DC 20230; telephone (202) 
377-5332 or (202) 377-2830. 
SUPPLEMENTARY INFORMATION: On 
November 12, 1985, we published in the 


Federal Register (50 FR 46681) a notice 
of our preliminary determination on the 
countervailing duty investigation on fuel 
ethanol from Brazil. The notice also 
stated that the public hearing was 
scheduled to be held on December 16, 
1985. 

On October 28, 1985, we published in 
the Federal Register (50 FR 43602) a 
notice of postponement of our final 
antidumping duty determination on fuel 
ethanol from Brazil. The notice also 
stated that the public hearing was 
postponed until December 4, 1985. 

At the request of certain interested 
parties the public hearing on the 
countervailing duty investigation has 
been postponed until 2:00 p.m., 
December 18, 1985, and the public 
hearing on the antidumping duty 
investigation has been further — 
postponed until 10:00 a.m., December 19, 
1985. Both hearings will be held in room 
4830, U.S. Department of Commerce, 
14th Street and Constitution Avenue 
NW., Washington, DC., 20230. 
Accordingly, prehearing briefs must be 
submitted to the Deputy Assistant 
Secretary by December 11, 1985, for the 
countervailing duty hearing, and by 
December 12, 1985, for the antidumping 
duty hearing. 

This notice is published pursuant to 
section 774(b) of the Act. 

Gilbert B. Kaplan, 

Acting Deputy Assistant Secretary for Import 
Administration. 

November 27, 1985. 

[FR Doc. 85-28829 Filed 12-3-85; 8:45 am] 
BILLING CODE 3610-D6-™ 


Short Supply Review on High Carbon 


'. Strip Steel: Request for Comments 


AGENCY: International Trade 
Administration/Import. Administration, 
Commerce. 

ACTION: Notice of request for comments. 


SUMMARY: The Department of 
Commerce hereby announces its review 
of a request for a short supply 
determination under Article 4 of the 
U.S.-EC Arrangement on 
Complementary Products with respect to 
high carbon strip steel. 


EFFECTIVE DATE: Comments must be 
submitted no later than ten days from 
publication of this notice. 


Appress: Send all comments to Joseph 
A. Spetrini, Director, Office of 
Agreements Compliance, Import 
Administration, U.S. Department of 
Commerce, 14th and Constitution 
Avenue NW., Washington, DC, Room 
3099. 
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FOR FURTHER INFORMATION CONTACT: 
Nicholas C. Tolerico, Office of 
Agreements Compliance, Import 
Administration, U.S. Department of 
Commerce, 14th and Constitution - 
Avenue NW., Washington, DC 20230, 
Room 3087B. (202) 377-4036. 
SUPPLEMENTARY INFORMATION: Article 4 
of the U.S.-EC Arrangement on 
Complementary Products provides that 
if the U.S. “. . . determines that because 


’ of abnormal supply or demand factors, 


the U.S. steel industry will be unable to 
meet demand in the USA for a particular 
product (including substantial objective 

evidence such as allocation, extended 
delivery periods, or other relevant 
factors), an additional tonnage shall be 
allowed for such product. . .”. 

We have received a short supply 
request for high carbon strip steel (AISI 
1095) with a width ranging from 0.009 
inch to 0.017 inch and a thickness 
ranging from 0.690 to 0.760 inch. It will 
be used in the manufacture of razor 
blades and carpet cutting blades. 

Parties interested in commenting on 
this request should send written 
comments as soon as possible, and no 
later than ten days from publication of 
this notice. Comments should focus on 
the economic factors involved in 
granting or denying this request. 

Commerce will maintain this request 
and all comments in a public file. 
Anyone submitting business proprietary 
information should clearly so label the 
business proprietary portion of the 
submission and also include with it a 
submission which can be placed in the 
public file. The public file will be 
maintained in the Central Records Unit, 
Import Administration, U.S. Department 
of Commerce, Room B-099 at the above 
address. 

Gilbert B. Kapling, 

Acting Deputy Assistant Secretary for Import 
Administration. 

November 27, 1985. 

[FR Doc. 85-28856 Filed 12-3-85; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-614-502] 


Antidumping Duty Order; Low-Fuming 
Brazing Copper Rod and Wire From 
New Zealand 


AGENCY: International Trade 
Administration, Import Administration, 
Commerce. 

ACTION: Notice. 


SUMMARY: In separate investigations 
concerning low-fuming brazing copper 
rod and wire from New Zealand, the 
United States Department of Commerce 
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(the Department) and the United States 
International Trade Commission (the 
ITC) have determined that this product 
is being sold at less than fair value and 
that sales of this product from New 
Zealand are materially injuring a United 
States industry. Therefore, based on 
these findings, all unliquidated entries, 
or warehouse withdrawals, for 
consumption of low-fuming brazing 
copper rod and wire from New Zealand 
made on or after August 2, 1985, the date 
on which the Department published its 
“Preliminary Determination” notice in 
the Federal Register, will be liable for 
the possible assessment of antidumping 
duties. Further, a cash deposit of 
estimated antidumping duties must be 
made on all such entries, and 
withdrawals from warehouse, for 
consumption made on or after the date 
of publication of this antidumping duty 
order in the Federal Register. 

EFFECTIVE DATE: December 4, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Michael Ready or Raymond G. Busen, 
Office of Investigations, International 
Trade Administration, United States 
Department of Commerce, 14th Street 
and Constitution Avenue NW., 
Washington, DC 20230; telephone: (202) 
377-2613 or 377-3464. 

SUPPLEMENTARY INFORMATION: The 
merchandise covered by this order is 
low-fuming brazing copper rod and wire 
from New Zealand, which is currently 
classifiable under item numbers 
612.6205, 612.7220, and 653.1500 of the 
Tariff Schedules of the United States 
Annotated (TSUSA). 

In accordance with section 733 of the 
Tariff Act of 1930, as amended (the Act) 
(19 U.S.C. 1673b), on August 2, 1985, the 
Department published its preliminary 
determination that there was reason to 
believe or suspect that low-fuming 
brazing copper rod and wire from New 
Zealand was being sold at less than fair 
value (50 FR 31405). On October 21, 
1985, the Department published its final 
determination that these imports were 
being sold at less than fair value (50 FR 
42580). 

On November 29, 1985, in accordance 
with section 735(d) of the Act (19 U.S.C. 
1673d(d)), the ITC notified the 
Department that such importations 
materially injure a United States 
industry. 

Therefore, in accordance with 
sections 736 and 751 of the Act (19 
U.S.C. 1673e and 1675), the Department 
directs United States Customs officers to 
assess, upon further advice by the 
administering authority pursuant to 
section 736(a)(1) of the Act (19 U.S.C. 
1673e(a)(1)), antidumping duties equal to 
the amount by which the foreign market 


value of the merchandise exceeds the 
United States price for all entries of low- 
fuming brazing copper rod and wire 
from New Zealand. These antidumping 
duties will be assessed on all 
unliquidated entries of the product 
entered, or withdrawn from warehouse, 
for consumption on or after August 2, 
1985, the date.on which the Department 
published its “Preliminary 
Determination” notice in the Federal 
Register (50 FR 31405). 

On and after the date of publication of 
this notice, United States Customs 
officers must require, at the same time 
as importers would normally deposit 
estimated duties on this merchandise, a 
cash deposit equal to the estimated 
weighted-averaged antidumping duty 
margin as noted below. 

Article V1.5 of the General Agreement 
on Tariffs and Trade provides that “[n]Jo 
product . . . shall be subject to both 
antidumping and countervailing duties 
to compensate for the same situation of 
dumping or export subsidization.” This 
provision is implemented by section 
772(d)(1)(D) of the Act. Since dumping 
duties cannot be assessed on the portion 
of the margin attributable to export 
subsidies, there is no reason to require a 
cash deposit for that amount. 
Accordingly, the level of export 
subsidies, as determined in the final 
affirmative countervailing duty 
determination on low-fuming brazing 
copper rod and wire from New Zealand 
(50 FR 31638), will be subtracted from 
the dumping margin for deposit 
purposes. 


McKechnie Brothers (N.Z.) Ltd. 
All other Manufacturers/ 


This determination constitutes an 
antidumping duty order with respect to 
low-fuming brazing copper rod and wire 
from New Zealand, pursuant to section 
736 of the Act (19 U.S.C. 1673e) and 
§ 353.48 of the Commerce Regulations 
(19 CFR 353.48). We have deleted from 
the Commerce Regulations, Annex I of 
19 CFR Part 353, which listed 
antidumping findings and orders 
currently in effect. Instead, interested 
parties may contact the Office of 
Information Services, Import 
Administration, for copies of the 
updated list of orders currently in effect. 

This notice is published in accordance 
with section 736 of the Act (19 U.S.C. 
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1673e) and § 353.48 of the Commerce 
Regulations (19 CFR 353.48). 

C. Christopher Parlin, 

Acting Deputy Assistant Secretary for Import 
Administration. 

November 27, 1985. 

[FR Doc. 85-28827 Filed 12-3-85; 8:45 am] 
BILLING CODE 3510-Ds-M 


[A-122-501] 


Rock Salt From Canada; Final 
Determination of Sales at Less Than 
Fair Value 


ACTION: Notice. 

SUMMARY: We have determined that 
rock salt from Canada is being, or is 
likely to be, sold in the United States at 
less than fair value. We have notified 
the U.S. International Trade 
Commission (ITC) of our determination. 
We are directing the U.S. Customs 
Service to continue to suspend the 
liquidation of all entries of subject 
merchandise as described in the 
“Suspension of Liquidation” section of 
this notice. Those companies which are 
subject to the suspension of liquidation 
are indicated in the “Suspension of 
Liquidation” section of this notice. 
EFFECTIVE DATE: December 4, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Mary J. Jenkins (202) 377-1756 or John 
Brinkmann (202) 377-3965, Office of 
Investigations, {mport Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue NW., 
Washington, DC 20230. 
SUPPLEMENTARY INFORMATION: 


Final determination 


Based upon our investigation, we have 
determined that rock salt from Canada 
is being, or is likely to be, sold in the 
United States at less than fair value, as 
provided in section 735(a) of the Tariff 
Act of 1930, as amended (the Act). The 
margins found for all companies 
investigated are listed in the 
“Suspension of Liquidation” section of 
this notice. 


Case History 

On January 28, 1985, we received a 
petition from International Salt 
Company (ISCO) on behalf of the U.S. 
industry producing rock salt. In 
accordance with the filing requirements 
of section 353.36 of the Commerce 
Regulations (19 CFR 353.36), the petition 
alleged that imports of rock salt from 
Canada are being, or are likely to be, 
sold in the United States at less than fair 
value within the meaning of section 731 
of the Act, and that these imports are 
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causing material injury, or threaten 
material injury, to a United States 
industry. 

After reviewing the petition, we 
determined it contained sufficient 
grounds upon which to initiate an 
antidumping duty investigation. We 
notified the ITC of our action and 
initiated such an investigation on 
February 19, 1985 (50 FR 7808). On 
March 20, 1985, the ITC determined that 
there is a reasonable indication that 
imports of rock salt from Canada are 
materially injuring, or threatening 
material injury, to a United States 
industry. 

The petition alleged that several 
Canadian companies produced rock salt 
for export to the United States. We 

-found that Domtar, Inc. (Domtar) and 
Morton Thiokol, Inc. (Morton) accounted 
for at least 60 percent of the imports into 
the United States. Questionnaires were 
presented to counsel representing both 
companies on March 12, 1985. We 
received responses from Domtar and - 
Morton on April 30, 1985, and 
supplemental on various 
dates thereafter. On May 15, 1985, we 
received a voluntary response from the 
Potash Company of America, Inc. (PCA). 

On July 8, 1985, we made an 
affirmative imi determination 
(50 FR 28602). Gn July 16, 1985; Morton 
and Domtar requested that we extend 


extended our final determination to not 
later than November 27, 1985 (50 FR 
31213). 

We verified the questionnaire 
responses in August and September. A 
hearing was held on October 16, 1985. 


Scope of Investigation 

The product covered by this 
investigation is rock salt, in bulk and 
packaged form, as currently classified in 
the Tariff Schedules of the United 
States, Annotated (TSUSA), under items 
420.9400 and 420.9600, respectively. 

In our preliminary determination we 
used invoice dates to identify sales of 
rock salt to the United States during the 
period August 1, 1984, through January 
31, 1985. Based on information we 
subsequently received at verification, 
we learned that the majority of the 
invoices issued during this period by 
Morton and Domtar were pursuant to 
requirements contracts executed 
between April and July, 1984. In order to 
include deliveries pursuant to these 
contracts in our calculations, we have 
expanded our period of investigation to 
April 1, 1984 through January 31, 1985. 


In our preliminary determination, we 
accepted a voluntary response from 
PCA, which reported as United States 
sales of rock salt, sales from PCA to 
ISCO, the purchaser and exporter to the 
United States of —— rock salt. Based on 
this information, in pone? 
determination we found that the 
company had no sales at less than fair 
value. After the preliminary* 
determination significant issues were 
raised as to whether PCA or ISCO 
should be treated as the exporter in 
these transactions. However, based on 
our findings during verification we have 
determined that the deliveries made 
during the period of investigation were 
pursuant to a contract entered into over 
a year prior to the period. Hence, based 
on the sales data reported by PCA, PCA 
had no sales during the period of 
investigation. Therefore, for purposes of 
our final determination we have not 
considered the PCA response and since 
no sales data were presented concerni 
sales made by ISCO, the Department did 
not have to determine whether ISCO or 
PCA should be treated as the exporter. 

Finally, as noted above, Morton and 
Domtar account for at least 60 percent of 
the imports into the United States. 

For Morton, we are only looking at 
highway sales of rock salt during our 
period of investigation. Most of their 
sales of industrial rock salt were made 
prior to our new period of invesigation; 
therefore, they have been excluded. 


Fair Value Comparisons . 

To determine whether sales of the 
subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price 
with the foreign market value. Although 
it is our policy to use contract dates as 
date of sale when all significant terms 
have been fixed in the contract (see 
Cellular Mobile Telephones from Japan; 
Final Determination of Sales At Less * 
Than Fair Value (50 FR 45447)), we only 
learned at verification that the contract 
dates, not the invoice dates, were the 
appropriate dates of sale. We adjusted 
our period of investigation accordingly. 
Because the time remaining after 
verification for completion of this 
investigtion did not permit us to use the 
hundreds of contract dates we 
discovered, we have used as best 
information available for dates of 
purchase the dates of invoices whose 
prices are those fixed in the contracts 
covered by the new investigative period. 


United States Price 


As provided in section 772 of the Act, 
we used the purchase price of the 
subject merchandise to represent the 
United States price for sales made by 
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both Morton and Domtar. Most sales by 
these companies were made to 
unrelated prior to 

importation into the United States. Bach, 
however, had some spot sales where 
importation may have preceded the sale. 
While we would have preferred to 
calculate United States price for these 
spot sales on the basis of exporters 
sales price, it was not until late in the 
course of this investigation that we 
requested and received the necessary 
information. Therefore, we did not have 
sufficient time to identify or segregate 
data necessary to galculate United 
States Price for those spot sales on the 
basis of exporters sales price. 

For Morton and Domtar, we 
calculated purchase price based on f.o.b. 
mine and f.o.b. stockpile delivered 
prices. We made deductions, where 
appropriate, for foreign inland freight, 
United States freight and customs 
duties. 


Foreign Market Value 


In accordance with section 773(a) of 
the Act, we calculated foreign market 
value based on home market prices. We 
used f.0.g. stockpile, f.0.b. mine and 
f.o.b. delivered prices to unrelated home 
market purchasers to determine the 
foreign market value. We made 
deductions, where appropriate, for 
freight charges. In accordance with 
§353.15 of the Commerce Regulations we 
made a circumstance of sale adjustment 
for differences in credit terms in the two 
markets. 

Both companies claimed direct selling 
expenses for freight and handling of 
merchandise from the mine to their 
depots or stockpiles and for 
maintenance expenses of rock salt at 
their stockpile locations. We determined 
that the stockpiles were maintained for 
the purpose of ensuring that sufficient 
quantities of rock salt would be 
available to satisfy the anticipated 
demand. Therefore, we did not find the 
adjustments claimed for the depots or 
stockpiles to be directly related to the 
sales under consideration. Freight 
expenses from the mine to the depots 
have been deducted as normal freight 
charges associated with individual 
sales. 

In calculating foreign market value, 
we made currency conversions from 
Canadian dollars to United States 
dollars using the weighted-average of 
the certified daily exchange rates during 
the period of investigation since we 
were not able to tie specific sale dates 
to each shipment. 
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Verification 


In accordance with section 776{a) of 
the Act, we verified the information 
provided by respondents by using - 
standard verification procedures, 
including examination of relevant sales 
and accounting records of the 
companies. 


Petitioner’s Comments 


Comment 1: Petitioner argues that the 
Department should not exclude from its 
calculation of foreign market value 
certain bulk trade rock salt products 
sold exclusively in Canada, despite the 
claim that these sales are of a different 
grade and quality of salt. 

DOC Response: These products are 
similar but not identical to certain 
merchandise sold to the United States. 
Since the United States sales have been 
compared to home market sales of 
identical merchandise, we have 
disregarded these sales. 

Comment 2: Petitioner argues that the 
Department should not use weighted 
averages of invoiced transactions for 
United States price. Petitioner argues 
that the legislative history of section 
777A of the Act, as added by section 620 
of the Trade and Tariff Act of 1984, 
shows that Congress did not intend a 
major overhaul of the Department's 
methodology for calculating dumping 
margins, but instead intended to 
facilitate administrative efficiency. 
Petitioner states that because there are 
only two Canadian producers with a 
significant number of sales, and the 
product is a homogeneous commodity, 
the criteria of section 777A(a) are not 
met. Petitioner further states that the 
United States rock salt market is highly 
vulnerable to low-priced imports 
targeted at specific customers and 
market sectors and alleges that 
respondents have exploited this 
vulnerability by selectively pricing to 
particular customers. The methodology 
respondents propose will, petitioner 
argues, allow sales at less than fair 
value to escape the Department's 
scrutiny. 

DOC Response: We agree that a 
weighted-average United States price 
methodology is inappropriate in this 
case, for the reasons stated in our 
response to Respondents’ Comment 2. 

Comment 3: Petitioner argues that the 
Department correctly based United 
States price for PCA on purchase price, 
since PCA sold its salt to ISCO, an 
unrelated company, and knew at the 
time of the sale that the United States 
= the ultimate destination of the rock 
salt. 

DOC Response: As noted in the 
“scope of investigation” section of this 


notice, for the final determination we 
did not use the voluntary response of 
PCA. : 

Comment 4: Petitioner argues that 
because sales of rock salt from Morton's 
Pugwash mine are substantial, they 
should be used in making our fair value 
comparisons. 

DOC Response: We agree and have 
included the Pugwash mine sales. 

Comment 5: Petitioner argues that the 
Department, in determining the foreign 
market value, should not deduct freight 
and handling charges for rock salt 
shipped from the respondents’ mines to 
depots or stockpiles, nor should the 
Department deduct associated 
maintenance expenses where the 
charges were i prior to sale of 
the rock salt. Instead these costs should 
be treated as indirect selling expenses. 

DOC Response: We have determined 
that the majority of repondents’ sales 
were made prior to delivery from the 
mine to the stockpiles. Therefore, we 
have deducted the freight charges 
between the mine and the stockpiles as 
normal transportation charges. Since the 
stockpiles are maintained at the 
discretion of the seller to serve multiple 
customers, handling and other stockpile 
costs could not be tied to specific sales. 
We.consider such costs to be as indirect 
selling expenses. 

Comment 6: Petitioner argues that, in 
calculating United States price, the 
freight, handling and stockpiling costs 
incurred by respondents in bringing the 
salt from their. mines to U.S. delivery 
points must be deducted as expense. 

DOC Response: We have treated 
ihese expenses in the same manner as 
the similar home market expenses (see 
the preceding comment). 

Comment 7: Petitioner argues that 
sales to customers who were not 
classified as industrial, food processing, 
chemical or highway users or 
distributors on Morton's printout should 
not be excluded from our fair value 
comparison because they represent a 
substantial number of sales of the 
product under investigation. 

DOC Response: We agree. These 
sales have been included in our fair 
value comparisons. 

Comment 8: Petitioner argues that fair 
market value comparisons should be 
made by product for all of Morton's 
customers. If industrial sales are 
compared to highway sales the margin 
will not be accurately stated. 

DOC Response: We have not 
reclassified any of Morton's sales. 
Comparisons are made by product in 
each market. 


Respondents’ Comments 

Comment 1: Morton argues that 
United States indirect selling expenses 
should be allocated on a per-revenue- 
dollar basis and not a per ton basis 
because salt sold to industrial users 
requires a much greater sales effort. 

DOC Response: We are making our 
fair value comparisons based on 
purchase price sales. Therefore, the 
argument is moot. 

Comment 2: Respondents argues that 
the Department should determine United 
States price as a weighted average 
rather than on a transaction-by- 
transaction basis under the authority of 
Section 777A(a) of the Act, as amended 
by section 620{c) of the Trade and Tariff 
Act of 1984 (1984 Act). Respondents 
allege thatthe criteria of section 777A 
are met in this case since it involves 
both an extraordinarily large number of 
individual sales and, due to the varied 
circumstances surrounding each 
transaction, a significant number of 
complex adjustments. Respondents ~ 
argue that section 777A(a) was designed 
to equalize the Department's treatment 
of foreign market value, for which 
averaging was permitted under section 
773(f), and United States price, for which 
there was no explicit statutory authority 
to use weighted-averages prior to the 
1984 Act. Respondents conclude that the 
Department will abuse its discretion if it 
weight-averages foreign market value 
and uses individual transactions to 
determine United States price. 

In support of their argument 
respondents offer an economist’s report 
which concludes that certain unique 
aspects of the rock salt industry justify 
use of weighted-averages for both 
United States price and foreign market 
value. These unique aspects are: (1) The 
high degree of uncertainty at the time 
bids are submitted as to the ultimate 
distribution costs to be incurred; (2) the 
requirement that suppliers submit a 
single bid price covering multiple 
delivery points with varying 
transportation costs; and.(3) the 
numerous complex adjustments 
necessary for economically meaningful 
comparisons of indivdual transactions. 
The report states that the Canadian 
sellers’ net revenues are outside their 
control since the purchasers control all 
terms except price and the weather, 
which can directly affect the amounts 
demanded and transportation costs. The 
report concludes that the Department 
must use a non-traditional methodology 
for United States price to avoid creating 
dumping margins where there has been 
no unfair trade practiced. 





49744 


DOC Response: We disagree with the 
first portion of respondents’ argument. 
There is no indication that Congress 
intended Section 777A to be a radical 
departure from our normal methodology 
of calculating United States prices on a 
transaction-by-transaction basis. It has 
always been our practice to ascertain 
the price of each individual U.S. 
transaction. Prior to the amendment, the 
statute gave us explicit authority to use 
averaging techniques only in computing 
foreign market value 19 U.S.C. 1677b(f). 
See also 19 CFR 353.23. There is no 
evidence either in the language of the 
1984 Act or its legislative history that 
Congress intended to alter that basic 
methodology. Contrary to respondents’ 
argument, the legislative history does 
not suggest that Section 777A requires 
us to weight-average U.S. price 
whenever we weight-average foreign 
market value. Rather, Congress intended 
to expand the instances in which the 
administering authority may use 
sampling and averaging techniques to 
include “United States price or foreign 
market value.” H. Rep. No. 98-1156, 98th 
Cong., 2d Sess. 186 (1984) 

Congress gave us the authority to 
select appropriate averaging techniques, 
representative of the transactions under 
investigation. As the legislative history 
of the 1984 act plainly indicates, Section 
777A was enacted to reduce the 
Department's costs and administrative 
burden in cases involving a large 
number of sales or adjustments by 
permitting us to use averaging 
techniques in computing U.S. price or 
foreign market value. H. Rep. No. 98- 
725, 98th Cong., 2d Sess. 45-46 (1984). In 
this proceeding we do not find that the 
number of sales or the number of 
adjustments to be so large as to make a 
transaction-by-transaction analysis of 
United States sales an onerous burden. 
Moreover, respondents’ arguments 
focusing on the unique characteristics of 
the rock salt industry are not persuasive. 

Weather, transportation and other 
cost factors described in respondents’ 
economic report are presumably the 
types of historical data the parties 
considered when they settled on their 
price and quantity terms. These 
considerations are not relevant in 
establishing United States prices, since 
those prices were fixed at time of sale. 
Had the parties wished their prices to be 
less influenced by factors outside their 
control they could have arranged their 
business accordingly. Clearly they 
intended no such result in this case. 
Compare the situation in the case of 
fresh winter vegetables from Mexico, 


where the nature of the fresh vegetable 
market required Mexican sellers to sell 
on consignment in an auction-type 
market; as a result, the sellers had no 
control over the prices at which their 
vegetables were sold in the United 
States. Final Determination of Sales at 
Not Less Than Fair Value; Certain Fresh 
Winter Vegetables from Mexico, 45 FR 
20512 (1980). Also in Final 
Determination of Sales at Less Than 
Fair Value; Fresh-Cut Roses from 
Colombia, Colombian rose growers sold 
roses in the U.S. on a consignment, 
fixed-price, or consignment-with- 
minimum-price basis, depending on 
market conditions on a given day. We 
found that, while roses are perishable 
and their freshness influences their 
selling price, the rose growers could and 
often did fix their prices. At other times, 
they chose consignment when it was to 
their advantage to risk a few sales at 
less than cost of production in order to 
reap the benefits of a volatile market. 
Because the rose growers could control 
their United States selling prices, we did 
not calculate weighted-average United 
States prices. In this investigation the 
case is even stronger for use of U.S. 
sales prices rather than averages, since 
the prices and other terms are fixed by 
binding contract. 

Comment 3: Respondents argue that 
freight-in and handling charges from the 
companies’ mines to their stockpiles and 
other stockpile costs are incurred after 
the companies have entered into binding 
contracts with specific customers and 
should be deducted as a selling expense. 
Because of the unique nature of the rock 
salt industry, the companies must 
transport and stockpile the salt prior to 
actual delivery of the product. 

DOC Response: See our responses to 
petitioner’s comments 5 and 6. 

Comment 4: Respondents argue that a 
different interest rate should be used for 
rock salt from each of Morton's mines as 
the credit calculations were ca!culated 
separately for each submission. 

DOC Response: We agree, and we 
have weight-averaged the two interest 
rates in each market for all of Morton's 
sales used in our fair value comparisons. 
Suspension of Liquidation 

In accordance with section 733(d)2 of 
the Act, we are directing the United 
States Customs Service to continue to 
suspend liquidation of all entries of bulk 
rock salt from Canada that are entered, 
or withdrawn from warehouse, for 
consumption, on or after July 15, 1985. 

The United States Customs Service 
shall require a-cash deposit or bond 
equal to the weighted-average amount 
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by which the foreign market value of the 
merchandise subject to this 
investigation exceeds the United States 
price as shown below. This suspension 
of liquidation will remain in effect until 
further notice. The margins are as 
follows: 


Domitar, IC. .....-.0.-200+ 
Morton Thiokol, Inc... sia 
All other manutacturers/producers/exporters 


ITC Notification 


In accordance with section 735(d) of 
the Act, we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonconfidential 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and confidential 
information in our files, provided the 
ITC confirms that it will not disclose 
such information, either publicly or 
under an administrative protective 
order, without the consent of the Deputy 
Assistant Secretary for Import 
Administration. 

The iTC will will determine whether 
these imports are materially injurying, or 
a threatening material injury to, a U.S. 
industry within 45 days of the 
publication of this notice. If the ITC 
determines that material injury or threat 
of material injury does not exist, this 
proceeding will be terminated and all 
securites posted as a result of the 
suspension of liquidation will be 
refunded or cancelled. 

However, if the ITC determines that 
such injury does exist, we will issue an 
antidumping duty order directing 
Customs officers to assess an 
antidumping duty on rock salt from 
Canada entered, or withdrawn from 
warehouse, for consumption after the 
suspension of liquidation, equal to the 
amount by which the foreign market 
value exceeds the United States price. 

This determination is published 
pursuant to section 735(d) of the Act (19 
U.S.C. 1673d(d). 

William T. Archey, 

Acting Assistant Secretary for Trade 
Administration. 

November 27, 1985. 

[FR Doc. 85-28828 Filed 12-3-85; 8:45 am] 
BILLING CODE 3510-DS-M 
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National Oceanic and Atmospheric 
Administration 


Marine Mammals; issuance of Permit; 
California Department of Fish and 


On June 11, 1985, notice was 
published in the Federal Register (50 FR 
24559) than an application had been 
filed by the California Department of 
Fish and Game, 1416 Ninth Street 
Sacramento, California 95814, for a 
scientific research permit to study the 
effectiveness of lithium chloride as a 
taste aversion agent on harbor seals and 
California sea lions. 

Notice is hereby given that on 
November 26, 1985, as authorized by the 
provisions of the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), that National Marine Fisheries 
Service issued a Permit for the above 
taking subject to certain conditions set 
forth therein. 

The Permit is available for review by 
interested persons in the following 
offices: 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 3300 
Whitehaven Street, NW., Washington 
DC; Regional Director, Southwest 
Region, National Marine Fisheries 
Service, 300 South Ferry Street, 
Terminal Island, California 90731. 

Dated: November 26, 1985. 

Richard B. Roe, 

Director, Office of Fisheries Management, 
National Marine Fisheries Service. 

[FR Doc. 85-28847 Filed 12~-3-85; 6:45 am] 
BILLING CODE 3510-22-M 


Marine Mammals; Permit Modification; 
‘Kenneth C. Balcomb Iil, 
Modification No. 1 to Permit No. 437 


Notice is hereby given that pursuant 
to the provisions of §§ 216.33(d) and 
216.33(e) of the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR 216), and § 222.25 of 
the regulations governing endangered 
species permits (50 CFR 222), Scientific 
Research Permit No. 437 (48 FR 51949) 
issued to Mr. Kenneth C, Balcomb II, 
1359 Smuggler's Cove Road, Friday 
Harbor, Washington 98250, on 
November 13, 1983, is modified as 
follows: : 


The following is added to Section A.1: 


“The geographic area of take by 
potential harassment is expanded to 
include the waters of Oregon and 
California.” 

This modification became effective on 
November 25, 1985. 

As required by the Endangered 
Species Act of 1973 issuance of this 


modification is based on a finding that 

such modification (1) was applied for in 

good faith, (2) will not operate to the 
disadvantage of the endagered species 
which is the subject of the modification, 
and (3) will-be consistent with the 
purposes and policies set forth in 
section 2 of the Endangered Species Act 
of 1973. This modification was issued in 
accordance with, and is subject to Parts 

220-222 of Title 50 CFR of the National 

Marine Fisheries Service regulations 

governing end d species permits 

(39-FR 41367). November 27, 1974. 
Documents submitted in connection 

with the above modification are 

available for review in the following 
offices: 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 
3300 Whitehaven Street NW., 
Washington, DC; 

Regional Director, Sothwest Region, 
National Marine Fisheries Service, 300 
South Ferry Street, Terminal Island, 

* California 90731; 

Regional Director, Northwest Region, 
National Marine Fisheries Service, 
7600 Sand Point Way, NE., BIN 
= Seattle, Washington 98115; 
an 


Regional Director, Alaska Region, 


National Marine Fisheries Service, 
P.O. Box 1668, Juneau, Alaska 99802. 
Dated: November 25, 1985. 
Carmen J. Blondin, 
Deputy Assistant Administrator for Fisheries 
Resource Management, National Marine 
Fisheries Service. 
[FR Doc. 85-28846 Filed 12-3-85; 8:45 am] 
BILLING CODE 3510-22-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 


[CPSC Docket 86-C0002] 


Brown Group Recreational Products, 
Inc.; Settlement Agreement and Order 


AGENCY: Consumer Product Safety 
Commission. 

ACTION: Provisional acceptance of a 
settlement agreement and order under 
the Consumer Product Safety Act. 


summary: Under requirements of 16 
CFR 1118.20{e), the Commission must 
publish in the Federal Register consent 
agreements which it provisionally 
accepts under the Consumer Product 
Safety Act. The Commission publishes 
below the Settlement Agreement it has 
provjsionally entered into with Brown 
Group Recreational Products, Inc., a 
corporation formerly doing business as 
Hedstrom Co.; in which the firm agrees 
to pay a civil penalty in settlement of 
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allegations by the Staff that the firm 
violated the reporting requirements of 
the Consumer Product Safety Act. 
DATE: Any interested person may ask 
the Commission not to accept this 
agreement by filing a written request 
with the Office of the Secretary by 
December 19, 1985. 

ADDRESSES: Persons wishing to 
comment on this Settlement Agreement 
should send written comments to the 
Office of the Secretary, Consumer 


* Product Safety Commission, 


Washington, DC 20207. 


FOR FURTHER INFORMATION CONTACT: 
Leonard Goldstein, Directorate for 
Compliance and Administrative 
Litigation, Consumer Product Safety 
Commission, Washington, D.C. 20207; 
telephone (301) 492-6626. 

Dated: November 27, 1985. 
Sheldon D. Butts, 
Deputy Secretary, Consumer Products Safety 
Commission. 
SUPPLEMENTARY INFORMATION: 


Settlement Agreement and Order 


In the matter of Brown Group Recreational 
Products, Inc., a corporation formerly doing 
business as Hedstrom Co., CPSC Docket No. 
86—C0002. 


1. This Settlement Agreement and 
Order, entered into between Brown 
Group Recreational Products, Inc., a 
corporation formerly doing business as 
Hedstrom Co., and the staff of the 
Consumer Product Safety Commission 
(hereinafter, “staff”), is a compromise 
resolution of the matter described 
herein, without a hearing or 
determination of issues of law and fact. 


I. The Parties 


2. Brown Group Recreational 
Products, Inc. is a corporation organized 
and existing under the laws of the State 
of New Hampshire with its principal 
corporate offices located at 8400 
Maryland Avenue, St. Louis, Missouri 
63105. Hedstrom Co. was formerly an 
unincorporated division of Brown Group 
Recreational Products, Inc. In May 1985, 
Hedstrom was acquired by Jepson 
Recreational Products Corp., Elmhurst, 
Illinois. 

3. Brown Group Recreational 
Products, Inc. manufactured through the 
Hedstrom Co., certain strollers, 
identified further in paragraphs 6, 7, 16 
and 17 below, (a) for sale to a consumer 
for use in or around a permanent or 
temporary household or residence, a 
school, in recreation or otherwise, or (b) 
for the personal use, consumption or 
enjoyment of a consumer in or around a 
permanent or temporary household or 
residence, a school, in recreation, or 
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otherwise. These strollers are 
“consumer products” within the 
meaning of section 3(a)(1) of the 
Consumer Product Safety Act 
(hereinafter, “CPSA”), 15 U.S.C. 
2052(a)(1). 

4. Brown Group Recreational 
Products, Inc. manufactured and sold 
these strollers through Hedstrom Co. 
throughout the United States. Brown 
Group Recreational Products, Inc. is, 
therefore, a “manufacturer” of a 
“consumer product” which is 
“distributed in commerce,” as those 
terms are defined in sections 3({a)(1), (4) 
and (11) of the CPSA, 15 U.S.C. 
2052(a)(1), (4) and (11). 

5. The “staff” is the staff of the 
Consumer Product Safety Commission, 
an independent regulatory commission 
established by Congress pursuant to 
section 4 of the CPSA, 15 U.S.C. 2053. 


II. Twin Totliner Stroller 


6. Brown Group Recreational 
Products, Inc. manufactured through its 
Hedstrom Co. division, approximately 
34,222 Twin Totliner strollers from 
October 1975 through April 1982. . 

7. The Twin Totliner is a wide stroller 
designed to carry two children side by 
side. 


Staff Allegations of a Defect in the Twin 
Totliner Stroller and a Failure To 
Comply With the Reporting 
Requirements of Section 15(b) of the 
CPSA 


8. Twin Totliner strollers 
manufactured from October 1975 
through April 1982 contained two 
independent foot rests, one for each 
occupant of the stroller. 

9. A space between the two 
independent foot rests of a Twin 
Totliner stroller could permit a child’s 
foot and leg to drop down between the 
foot rests. : . 

10. If a child's foot and leg were to 
drop down between the independent 
foot rests of the Twin Totliner stroller, 
the forward motion of the stroller could 
cause the foot to become entrapped 
— the stroller’s front axle and the 

und. 

11. During the period prior to May 
1984, when the Commission staff 
conducted an investigation of Hedstrom 
Co. concerning the Twin Totliner 
stroller, the company received 6 
complaints in which it was alleged that 
a child had suffered a broken leg after 
the child's foot and leg had dropped 
between the independent foot rests and 
became entrapped while the stroller was 
being pushed. 

12. In order to eliminate the possibility 
of additional incidents of foot and leg 
entrapment in the Twin Totliner, 


Hedstrom Co. redesigned the stroller in 
April 1982 by replacing the two piece 
foot rest with a one piece foot rest. 

13. The staff further alleges that 
Brown Group Recreational Products, 
Inc. and its Hedstrom Co. subsidiary 
knew or should have known by April 
1982 that the design of the independent 
foot rests of the Twin Totliner stroller 
could permit entrapment of a child’s foot 
and leg. 

14. The staff further alleges that 
Brown Group Recreational Products, 
Inc. and its Hedstrom Co. subsidiary 
possessed sufficient information by 
April 1982 to reasonably support the 
conclusion that the Twin Totliner 
stroller, described in paragraphs 6 and 7 
hereof, contained a defect which could 
create a substantial product hazard but 
failed to report that information to the 
Commission in a timely manner as 
required by section 15(b) of the CPSA, 
15 U.S.C. 2064(b). 


Allegations of Brown Group 
Recreational Products, Inc. 


15. Brown Group Recreational 
Products, Inc. denies the staff 
allegations of a defect in the Twin 
Totliner stroller. It specifically denies 
that said product contained a defect 
which creates or which could create a 
substantial product hazard within the 
meaning of section 15(a) of the CPSA, 15 
U.S.C. 2064(a) and further specifically 
denies the existence of an obligation to 
report information to the Commission in 
a timely manner as required by section 
15(b) of the CPSA, 15 U.S.C. 2064(b). 


III. Lil’ Steeler Stroller 


16. Brown Group Recreational 
Products, Inc. manufactured through its 
Hedstrom Co. subsidiary, approximately 
625,296 Lil’ Steeler strollers from 
October 1974 through October 1982. 

17. The Lil’ Steeler is a foldable 
umbrella type stroller which is held in 
its open or use position by a folding bar 
at the rear of the stroller. 


Staff Allegations of a Defect in the Lil’ 
Steeler Stroller and a Failure To 
Comply With the Reporting 
Requirements of Section 15(b) of the 
CPSA 


18. The Lil’ Steeler manufactured prior 
to May 1980 utilized a folding bar at the 
rear of the stroller which did not have a 
locking mechanism to prevent 
accidental folding of the stroller. 

19. The lack of a locking mechanism 
to hold the Lil’ Steeler securely in the 
open or use position, could cause the 
unintentional collapse of the stroller. 

20. During the period prior to 
November 2, 1984, when Hedstrom Co. 
reported to the Commission pursuant to 
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section 15({b) of the CPSA concerning the 
Lil’ Steeler, the company received 14 
reports of finger amputations or 
lacerations involving the product. 

21. The reported instances of finger 
amputation or lacerations occurred 
when the Lil’ Steeler unintentionally 
collapsed while occupied, and the 
child's fingers were entrapped in the 
side hinging area while the stroller was 
being reopened. 

22. The staff further alleges that 
Brown Group Recreational Products, 
Inc. and its Hedstrom Co. subsidiary 
knew or should have known by May 
1980 that unintentional collapse of the 
Lil’ Steeler while occupied and 
subsequent reopening of the stroller 
could involve entrepment of a child's 
finger in the stroller’s side hinging area. 

23. The staff further alleges that 
Brown Group Recreational Products, 
Inc. and its Hedstrom Co. subsidiary 
possessed sufficient informaton by May 
1980 to reasonably support the 
conclusion that the Lil’ Steeler stroller, 
described in paragraphs 16 and 17 
hereof, contained a defect which could 
create a substantial product hazard but 
failed to report that information to the 
Commission in a timely manner as 
required by section 15(b) of the CPSA, 
15 U.S.C. 2064(b). 


Allegations of Brown Group 
Recreational Products, Inc. 


24. Brown Group Recreational 
Products, Inc. denies the staff 
allegations of a defect in the Lil’ Steeler 
stroller. It specifically denies that said 
product contained a defect which 
creates or which could create a 
substantial product hazard within the 
meaning of section 15(a) of the CPSA, 15 
U.S.C. 2064(a) and further specifically 
denies the existence of an obligation to 
reprt information to the Commission in a 
timely manner as required by section 
15(b) of the CPSA, 15 U.S.C. 2064(b). 


IV. Agreement of the Parties 


25. Brown Group Recreational 
Products, Inc. and the staff agree that 
the Commission has jurisdiction in this 
matter for purposes of entry and 
enforcement of this Settlement 
Agreement and Order. 

26. Brown Group Recreational 
Products, Inc. agrees to pay the 
Commisison a civil penalty in the 
amount of $150,000 within 30 days of 
final acceptance of this Settlement 
Agreement by the Commission and 
service of the Commisison’s Order on 
Brown Group Recreational Products, 
Inc. This payment is made in settlement 
of allegations by the staff that Brown 
Group Recreational Products, Inc. 
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violated the reporting requirements of 
section 15(b) of the CPSA, 15 U.S.C. 
2064(b), with regard to: (1) Twin Totliner 
' strollers manufactured between October 
1975 and April 1982, and (2) Lil’ Steeler 
strollers manufactured between October 
1974 and May 1980. Brown Group 
Recreational Products, Inc. makes no 
admission of any fault or liability and 
expressly denies any fault or liability. 
The Commission does not make any 
determination that such strollers 
described in paragraphs 6, 7, 16 and 17 
hereof, contain a defect which could 
create a substantial product hazard or 
that a violation of the CPSA has 
occurred. This Agreement shall not 
consitute evidence or an admission with 
respect to any allegation of the staff, or 
of any wrongdoing, misconduct, or 
violation of any statute or rule on the 
part of Brown Group Recreational 
Products, Inc. 

27. Upon final acceptance of this 
‘Settlement Agreement by the 
Commission, Brown Group Recreational 
Products, Inc. knowingly, voluntarily 
and completely, waives any rights it 
may have in this matter: (1) To an 
administrative or judicial hearing, (2) to 
judicial review or other challenge or 
contest of the validity of the 
Commission’s action, (3) to a 
determination by the Commission 
whether a violation has occurred, and 
(4) to a statement of findings of fact and 
conclusions of law. 

28. For purposes of section 6(b) of the 
CPSA, 15 U.S.C. 2055(b), this matter 
shall be treated as if a complaint had 
issued. 

29. Upon final acceptance of this 
Settlement Agreement and Order by the- 
Commission and payment of the 
$150,000 settlement amount by Brown 
Group Recreational Products, Inc., the 
Commission agrees to waive its right to 
pursue any penalty proceeding for a 
violation of section 15(b) of the CPSA, 
15 U.S.C. 2064(b), relating to the matters 
encompassed by this Settlement 
Agreement and Order. 

30. Upon provisional acceptance of 
this Settlement Agreement and Order by 
the Commission, this Settlement 
Agreement and Order shall be placed on 
the public record and shall be published 
in the Federal Register in accordance 
with the procedure set forth in 16 CFR 
1118.20(e). If the Commission does not 
receive any written request not to 
accept the Settlement Agreement and 
Order within 15 days, the Settlement 
Agreement and Order will be deemed 
finally accepted on the 16th day after 
the date it is published in the Federal 
Register, in accordance with 16 CFR 
1118.20(f). 


31. The parties further agree that the 
incorporated Order be issued under the 
CPSA, 15 U.S.C. 2051 et seg., and that a 
violation of the Order will subject 
Brown Group Recreational Products, 
Inc. to appropriate legal action. 

32. No agreement, understanding, 
representation, or interpretation not 
contained in this Settlement Agreement 
and Order may be used to vary or to 
contradict its terms. 

Brown Group Recreational Products, Inc. 

Dated: October 15, 1985. 

By: 

Robert L. Pickle. 
Dated: November 26, 1985. 
Consented to by: 

David Schmeltzer, 


Associate Executive Director Directorate for 
Compliance and Administrative Litigation. 


Order 


Upon consideration of the Settlement 
Agreement of the parties, it is hereby 

Ordered that Brown Group 
Recreational Products, Inc. shall pay 
within 30 days of final acceptance of 
this Settlement Agreement and services 
of this Order, a civil penalty in the sum 
of $150,000 to the Consumer Product 
Safety Commission. 

Provisionally accepted on 26th day of 
November 1985. 

By Order of the Commission. 
Sadye E. Dunn, 
Secretary, Consumer Product Safety 
Commission. 

Accepted and Final Order issued on the 
—— day of 

By Order of the Commission. 
Sadye E. Dunn, 
Secretary Consumer Product Safety 
Commission. 
[FR Doc, 85-28763 Filed 12-3-85; 8:45 am] 
BILLING CODE 6335-01-M 


DEPARTMENT OF EDUCATION 


Study Group on Elementary Education; 
Meeting 


AGENCY: Office of the Secretary of 
Education. 


ACTION: Notice of meeting. 


SUMMARY: Notice is hereby given that 
the Secretary of Education will conduct 
a meeting on information and ideas 
about the improvement of elementary 
education in the United States. 

DATE: DECEMBER 10, 1985 AT 9:00 A.M.- 
4:00 P.M. 

ADDRESS: The Horace Mann Learning 
Center Auditorium, 400 Maryland 
Avenue, SW., Washington, DC 20202. 
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FOR FURTHER INFORMATION CONTACT: 
Nelson Smith, Acting Staff Director, 
Study Group on Elementary Education, 
Room 556, 1200 19th Street, NW.., 
Washington, DC 20208. Telephone: (202) 
254-9721. 
SUPPLEMENTARY INFORMATION: The 
Secretary of Education has invited a 
number of distinguished individuals to 
meet informally for the purpose of 
exchanging information and views on 
elementary education in the United 
States. The meeting is open to the 
public. The agenda will include: 
teaching; curriculum/content issues;.and 
the relationship between parents and 
elementary schools. Written comments 
are invited and may be mailed to Nelson 
Smith at his address provided above or 
hand delivered to Mr. Smith at the 
meeting. 

Dated: December 3, 1985. 
William J. Bennett, 
Secretary of Education. 
[FR Doc. 85-28928 Filed 12-3-85; 10:34 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 
Economic Regulatory Administration 


[Docket No. ERA-C&E-86-09] 


[OFP Case No. 67051-9300-20, 21, 22, 23- 
24) 


Acceptance of Petition for Exemption 
and Availability of Certification; 
Sycamore Cogeneration Co. 


AGENCY: Economic Regulatory 
Administration, DOE. 

ACTION: Notice of acceptance of petition 
for exemption and availability of 
certification by Sycamore Cogeneration 
Company. 


summary: On October 22, 1985, 
Sycamore Cogeneration Company 
(Sycamore) filed a petition with the 
Economic Regulatory Administration 
(ERA) of the Department of Energy 
(DOE) requesting a permanent 
cogeneration exemption for their 
proposed Sycamore Cogeneration 
Project located Northeast of Oildale, 
California, from the prohibitions of Title 
Il of the Powerplant and Industrial Fuel 
Use Act of 1978 (42 U.S.C. 8301 et seq.) 
(“FUA” or “the Act”). Title I! of FUA 
prohibits both the use of petroleum and 
natural gas as a primary energy source 
in any new powerplant and the 
construction of any such facility without 
the capability to use an alternate fuel as 
a primary energy source. Final rules 
setting forth the prohibitions of Title II 
of FUA are found in 10 CFR Parts 500, 





501, and 503. Final rules governing the 
cogeneration were revised on 
June 25, 1985 (47 FR 29207, July 6, 1982), 
and are found at 10 CFR 503.37. 

ERA has determined that the petition 
appears to include sufficient evidence to 
support an ERA determination, and it is 
therefore accepted pursuant to 10 CFR 
§ 501.3. A review of the petition is 
provided in the SUPPLEMENTARY 
INFORMATION section below. 

As provided for in sections 701{c) and 
(d) of FUA and 10 CFR 501.31 and 
501.33, interested persons are invited to 
submit written comments in regard to 
this petition and any interested person 
may submit a written request that ERA 
convene a public hearing. 

The public file containing a copy of 
this Notice of Acceptance and 
Availability of Certification, as well as 
other documents and supporting 
materials on this proceeding, is 
available upon request through DOE, 
Freedom of Information Reading Reoms, 
1000 Independence Avenue, SW, Room 
1E-190, Washington, DC 20585, fram 9:00 
a.m. to 4:00 p.m., Monday through 
Friday, except Federal holidays. 

ERA will issue a final order granting 
or denying the petition for exemption 
from the prohibitions ef the Act within 
six months after the end of the period 
for public comment and hearing, unless 
ERA extends such peried. Notice of any 
extension, together with a statement of 
reasons therefor, would be published in 
the Federal 4 
DATES: Written comments are due on or 
before January 21, 1986. A request for a 
public hearing must be made within this 
same 45-day period. 

ADDRESSES: Fifteen copies of written 

comments or a request for a public 

hearing shail be submitted to: Office of 

Fuels Programs, Room GA-045, Forrestal 

Building, 1000 Independence Avenue, 

SW, Washington, DC 20585. 

Docket No. ERA-C&E-86-09 should be 
printed on the outside of the envelope 
and the document contained therein. 
FOR FURTHER INFORMATION CONTACT: 
Frank Duchaine, Division of Coal & 

Electricity, Office of Fuels Programs, 

Economic Regulatory Administration, 

1000 Independence Avenue, SW, 

Room GA-045, Washington, DC anaes. 

Telephone (202) 252-8233. 

Steven E.. Ferguson, Esq., Office of 
General Counsel, Department of 
Energy, Forrestal Building, Room 6A- 
113, 1000 Independence. Avenue, SW, 
Washington, DC 20585, Telephone 
(202) 252-6947. 

SUPPLEMENTARY INFORMATION: The 

Sycamore Cogeneration Project will be 

designed to produce approximately 1.8 

X 10° pounds per hour (pph) of 20-80% 


quality process steam at approximately 
800 psig and 520°F and to generate 
approximately 300. MW of electric 
power. Fuel is burned in four 
combustion turbine generators. 
Electricity is generated in this process, 
and the hot exhaust gases from each 
combustion turbine generator flow to 
the respective heat recovery steam 
generator. Here, the steam needed for 
thermal enhanced oil recovery is 
produced. The facility is expected to be 
operational 90% of the time. During that 
period, the facility will be producing the 
rated quality of steam and electricity. It 
is expected that the cogeneration system 
will be shut down.ten percent of the 
time for scheduled and unscheduled 
maintenance. 

Section 212(c) of the Act and 10 CFR 
503.37 provide for a permanent 
cogeneration exemption from the 
prohibitions of Title II of FUA. In 
accordance with the requirements of 
§ 503.37(a}(1), Sycamore has certified to 
ERA that: 

1. The oil or gas to be consumed by 
the cogeneration facility will be less 
than that which would otherwise be 
consumed in the absence of the 
cogeneration facility, where the 
calculation of savings is in accordance 
with 10 CFR 503.37(b); and 

2. The use of a mixture of oil or 
natural gas and an alternate fuel for the 
cogeneration facility, for which an 
exemption under 10 CFR 503.38 would 
be available, would not be economically 
or technically feasible. 

In accordance with the evidentiary 
requirements of § 503.37(c) (and.in 
addition to the certifications discussed 
above), Sycamore has included as part 
of its petition: 

1. Exhibits containing the basis for the 
certifications described above; and 

2. An environmental impact analysis, 
as required under 10 CFR 503.13. 

In processing this exemption request, 
ERA will comply with the requirements 
of the National Environmental Policy 
Act of 1969 (NEPA); the Council on 
Environmental Quality’s implementing 
regulations, 40 CFR 1500 et seq.; and 
DOE's guidelines implementing those 
regulations, published at 45 20694, 
March 28, 1980. NEPA compliance may 
involve the preparation of: (1) An 
Environmental Impact Statement (EIS); 
(2) an Environmental Assessment; or (3) 
a memorandum to the file finding that 
the grant of the requested exemption 
would not be considered a major 
Federal action significantly affecting the 
quality of the environment. If an EIS is 
determined to be required, ERA will 
publish a Notice of Intent to prepare an 
EIS in the Federal Register as soon as 
possible. No final action will be taken 
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on the exemption petition until ERA's 
NEPA compliance has been completed. 

The acceptance of the petition by ERA 
does not constitute a determination that 
Sycamore is entitled to the exemption 
requested. That determination will be 
based on the entire record of this 
proceeding, including any comments 
received during the public comment 
period provided for in this notice. 


Issued in Washington, DC on November 25, 
1985. 
Robert L. Davies, 
Director, Office ef Fuels Programs,, Economic 
Regulatory Administration. 
[FR Doc. 85-28787 Filed 12-3-85; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


(Docket No. TA86-2-32-000, 001] 


Colorado Interstate Gas Co.; Proposed 
Change in FERC Gas Tariff 


November 26, 1985. 


Take notice that Colorado Interstate 
Gas Company (CIG) on November 18, 
1985, tendered for filing proposed 
changes in its FERC Gas Tariff, Original 
Volume No. 1, to be effective January 1, 
1986, 

The proposed tariff changes reflect the 
collection by CIG from certain of its 
customers of the 13.5 mills per Mcf Gas 
Research Institute (GRI). Adjustment 
Charge authorized for collection by GRI 
by Commission Opinion No. 243. 

Copies of CIG’s filing have been 
served on CIG's jurisdictional customers 
and interested public bodies. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 


. Practice and Procedure (18 CFR 385.211, 


385.214). All such motions or protests 
should be filed on or before December 4, 
1985. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to’ 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 8528804 Filed: 12~9-85; 8:45 am] 
BILLING CODE 6717-01-M 
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_ [Docket No. TA86-1-21-000, 001) 


Columbia Gas Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 


November 27, 1985. 

Take notice that Columbia Gas 
Transmission Corporation (Columbia) 
on November 22, 1985, tendered for 
filing the following revised tariff sheets. 
to its FERC Gas Tariff, Original Volume 
No. 1, with a proposed effective date of 
January 1, 1986: 

One hundred and second Revised Sheet 

No. 16 
Second Revised Sheet No. 16A1 
First Revised Sheet No. 16A2 

Columbia states that the 
aforementioned tariff sheets are being 
filed to reflect an increase in the Gas 
Research Institute (GRI) funding unit 
from 1.25¢ per Mcf to 1.35¢ per Mcf as 
authorized by Opinion No. 243 issued by 
the Federal Energy Regulatory 
Commission on September 26, 1985, in 
Docket No. RP85~154-000. Ordering 
Paragraph (B) of such Opinion approves 
the GRI funding requirement for the year 
1986 and provides that members of GRI 
may collect from their applicable 
customers a general R&D funding unit of 
1.35¢ per Mcf (1.30¢ per Dth) during 1986 
for payment to GRI. 

Consistent with Article Il of the 
approved Stipulation and Agreement in 
Docket No. TA82-1-21-001, et ai., 
Columbia has reduced thé Other (non- 
gas) component of its sales Rate 
Schedules to offset the increase in the 
GRI funding unit. These adjustments are 
without prejudice to future filings or 
adjustments as may be necessary 
consistent with the terms of the. 
Stipulation and Agreement in Docket 
No. TA82-1-21-001, et al. 

With regards to Rate Schedules other 
than sales Rate Schedules, the increase 
in the GRI funding unit has been 
reflected where applicable. 

Copies of this filing were served upon 
the Company’s jurisdictional customers 
and interested state commissions. 

Any person desiring to be‘heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, Union 
Center Plaza Building, 825 North Capitol 
Street, NE., Washington, DC 20426, in 
accordance with Rules 211 and 214 of 
the Commission's Rules of Practice and 
Procedure. All such motions or protests 
should be filed on or before December 5, 
1985. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any person wishing to 
become a party must file a motion to 
, intervene. Copies of Columbia's filing 


are on file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-28805 Filed 12-3-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP85-149-007] 


East Tennessee Natural Gas Co.; Rate 
Filing 


November 27, 1985. 

Take notice that on siinaiaieab 22, 
1985, East Tennessee:Natural Gas 
Company (East Tennessee) tendered for 
filing the following revised tariff sheets 
to Original Volume No. 1 of its FERC 
Gas Tariff: 

Fifteenth Revised Sheet No. 4 
First Revised Sheet Nos. 18, 22, 25, 120 

and 138 
Second Revised Sheet Nos. 20, 21, 24, 32, 

33 and 125 
Third Revised Sheet Nos. 31, 119, 121, 

and 124 
Fifth Revised Sheet No. 122 
Original sheet Nos. 139, 140, 141, 142, 

and 278 

East Tennessee states that the 
purpose of this filing is to place into 
effect, subject to refund and surcharge, 
seettlement rates and tariff provisions 


set forth in a Stipulation and Agreement | 


(November 22, 1985) (Stipulation filed 
with the Commission on November 22, 
1985, in Docket No. RP85-149. East 
Tennessee proposes to implement these 
rates and tariff provisions (Settlement 
Rates and Tariff Provisions) pending the 
Commission’s expected approval of the 
Stipulation, in order to provide its 
customers with the immediate benefits 
of substantial rate reductions. East 
Tennessee requests that the Commission 
accept the Settlement Rates and Tariff 
Provisions, subject to refund pending 
approval of the Stipulaiton and subject 
to surcharge in the event the Stipulation 
is not approved as submitted. 

East Tennessee requests that the 
Commission grant all waivers of its 
Regulations necessary to permit the 
acceptance of this filing, including 
waiver of the notice requirements. 

East Tennessee also states that copies 
of the filing were served on all parties to 
Docket No. RP85-149, on all 
jurisdictional customers and on affected 
state regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intevene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 


BEST COPY AVAILABLE 
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385.214). All such motions of protests 
should be filed on or before December 5, 
1985. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 85-28808 Filed 12-3-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER86-166-000] 


idaho Power Co.; Filing 


November 27, 1985. 
Take notice that on November 21, 
1985 the Idaho Power Company 


‘ tendered for filing in compliance with 


the Federal Energy Regulatory 

Commission’s Order of October 7, 1978, 

a summary of sales made under the 

Company’s ist Revised FERC Electric 

Tariff, Volume No. 1 (Supersedes 

Original Volume No. 1) during 

September 1985, along with cost 

justification for the rate charged. This 

filing includes the following 

supplements: 

Utah Power & Light Company, 
Supplement 47 

Sierra Pacific Power Company, 
Supplement 43 

Montana Power Company, Supplement 
37 

Portland General Electric Company, 
Supplement 39 

Southern California Edison Compziiy, 
Supplement 33 

San Diego Gas & Electric Company, 
Supplement 28 

Los Angeles Water & Power Company, 
Supplement 28 

Puget Sound Power & Light Company, 
Supplement 18 

Pacific Gas & Electric Company, 
Supplement 14 

City of Burbank, Supplement 24 

City of Glendale, Supplement 26 

City of Pasadena, Supplement 24 

Western Area Power Administration, 
Supplement 7 

California Department of Water 
Resources, Supplement 3 
Any person desiring to be heard or to 

protest said filing should file comments 

with the Federal Energy Regulatory 

Commission, 825 North Capitol Street, 

NE., Washington, DC 20426, on or before 

December 6, 1985. Comments will be 

considered by the Commission in 

determining the appropriate action to be 





taken. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth, F. Plumb, 

Secretary. 

[FR Doc. 85-28810 Filed 12-3-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP&6-23-000] 


Mid Louisiana Gas Co.; Proposed 
Change in FERC Gas Tariff 


November 27, 1985. 

Take notice that Mid Louisiana Gas 
Company (Mid Louisiana) Lykes Center, 
300 Poydras Street, New Orleans, 
Louisiana 70130 on November 26, 1985, 
tendered for filing as part of First 
Revised Volume No. 1 of its FERC Gas 
Tariff, Fifty-Third Revised Sheet No. 3a. 

Mid Louisiana states that the purpose 
of the filing is to restate its base tariff 
rates to include the currently effective 
cost of gas. The proposed tariff sheet 
reflects the same total rate of 357.18¢ 
per Mcef that is currently in effect for 
Rate Schedules G-1, SG-1 and I-1. 

Mid Louisiana further states that its 
present base tariff rates will have been 
effective for thirty-six (36) months on 
January 1, 1986. Mid Louisiana is 
restating its Base Tariff Rates to include 
the current cost of gas and supporting 
such restatement with a cost and 
revenue study justifying the restated 
rates and meeting the requirements of 
§ 154.38(d) (4) (vi) (a) of the 
Commission’s Regulations. Mid 
Louisiana states that the cost and 
revenue study, which is part of the filing, 
justifies the rates currently in effect. 

Copies of this filling have been served 
on all jurisdictional customers and 
interested state commissions. 

Any person desiring to be hear or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before December 5, 
1985. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85~28806 Filed 12-3-85; 8:45 am] 
BILLING. CODE 6717-01-™ 


[Docket No. TA 86-2-25-000, 001] 


Mississippi River Transmission Corp.; 
Proposed Change in FERC, Gas Tariff 


November 27,.1985. 

Take notice that on November 21, 

1985 Mississippi River Transmission 
Corporation (“Mississippi”) tendered for 
filing Second Revised Sheet No. 4B to its 
F.E.R.C. Gas Tariff, Second Revised 
Volume No. 1. An effective date of 
January 1, 1986 is proposed. 

Second Revised Sheet No. 4 B sets 
forth, in accordance with Section 18 of 
Mississippi's tariff, the revised GRI 
surcharge of $.0135 per Mcf authorized 
by Opinion No. 243 issued on September 
26, 1985 at Docket No. RP85—154. 

A copy of this filing has been mailed 
to each of Mississippi's jurisdictional 
customers and interested state 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., es 
D.C. 20426, in accordance with 
§§385.211 and 385.214 of the 
Commission's Rules of Practice and 
Procedure (18. CFR 385.211, 385.214). All 
such motions or protests should be filed 
on or before December 5, 1985, 1986. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspections. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-28807 Filed 12-3—-85; 8:45 am] 
BILLING CODE 6717-01-m 


[Docket No. EC86-7-000] 


Montana-Dakota Utilities Co., a 
Division of MDU Resources Group, 
Inc.; Application for Authorization To 
Sell Electric Transmission Facilities 


November 27, 1985. 

Take notice that on November 21, 
1985, Montana-Dakota Utilities Co. 
(Montana-Daketa], a Division of MDU 
Resources Group, Inc., 400 North Fourth 
Street, Bismarck, North Dakota 58501, 
filed in Docket No. EC86-17-000 an 
application pursuant to section 203 of 
the Federal Power Act and Part 33 of the 
Commission's Regulations thereunder, 
(18 CFR 33) for authorization to sell 2.11 
miles of 115 KV transmission line 
facilities in Bismarck, North Dakota, to 
Capital Electric Cooperative, Inc. 
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(Capital Electric) all as more fully set 
forth in the application on file with the 
Commission and open to public 
inspection. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, in accordance 
with Rules 211 and 214 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). All 
such motions or protests should be filed 
on or before December 6, 1985. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-28809 Filed 12-3-85; 8:45 am] 
BILLING CODE 6717-01-M 


Niagara Mohawk Power Corporation; 
Filing 
November 22, 1985. 

Take notice that on November 21, 
1985, Niagara Mohawk Power 
Corporation (“NMPC”) tendered for 
filing an application, pursuant to section 
203 of the Federal Power Act, seeking 
authority to acquire up to $85,000,000 of 
notes to be issued by Long Island 
Lighting Company (“LILCO”). 

It is asserted that NMPC would 
acquire (a) approximately $85,000,000 
aggregate principal amount of LILCO’s 
secured note (“Note”) bearing interest at 
a rate not to exceed 19% per annum and 
due 90 days from the date of issuance. 
The Note is to be acquired by NMPC 
under a Capital Funds Agreement to be 
dated as of November 18, 1985 between 
NMPC and LILCO relating to payment of 
construction costs of the Nine Mile Point 
Nuclear Station Unit No. 2 (“Unit”). 
Advances will be made by NMPC under 
the Note from time to time to finance 
LILCO's share of remaining construction 
costs of the Unit. 

Any person desiring to be heard or to 
protest should file'a motion with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 211 and 214 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214). 
All such motions or protests should be 
filed on or before December 4, 1985. 
Protests will be considered by the 
Commission in determining the 
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appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-2881 Filed 12-3-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA86-2-41-002] 


Southwest Gas Corp.; Filing 


November 27, 1985, 

Take notice that on November 22, 
.1985, Southwest Gas Corporation 
(Southwest) tendered for filing 
Substitute Twenty-eighth Revised Sheet 
No. 10 to its FERC Gas Tariff, Original 
Volume No. 1 in accordance with the 
Commission's Letter Order dated 
November 14, 1985. Southwest states 
that the revised tariff sheet reflects the 
revised rates approved for Northwest 
effective November 1, 1985. Southwest 
requests that the tendered tariff sheet 
become effective November 1, 1985, as 
provided in the Commission’s Letter 
Order. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
385.214). All such motions or protests 
should be filed on or before December 5, 
1985. Protests will be considered by the 
Commission in determining the _ 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-28812 Filed 12-3-85; 8:45 am] 
BILLING CODE 6717-01-M 


{Docket No. TA 86-1-18-000, 001] 


Texas Gas Transmission Corp.; 
Proposed Changes in FPC Gas Tariff 


November 26, 1985. 

Take notice that Texas Gas 
Transmission Corporation (Texas Gas), 
on December 4, 1985, tendered for filing 
First Revised Sheet No. 10 and First 
Revised Sheet No. 14 to its FERC Gas 
Tariff, Original Volume No. 1. 


The tariff sheets are proposed to be 
effective December 1, 1985, to reflect a 
reduction of Texas Gas’s purchased gas 
costs. 

Texas Gas requests waiver of the 
notice.requirements to make its rates 
effective December 1, 1985. Waiver of 
the PGA time-of-filing requirements is 


’ also requested to permit the proposed 


rates to become effective outside of the 
semiannual schedule in effect for Texas 
Gas. 

Copies of the filing were served upon 
Texas Gas jurisdictional customers and 
interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervent or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
DC 20426, in accordance with Rules 2.11 
and 2.14 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before 
December 4, 1985. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-28813 Filed 12-385; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ID-1964-001] 


Norman Barker, Jr.; Application 


November 27, 1985. 

Take notice that on November 21, 
1985, Norman Barker, Jr. filed an 
application pursuant to section 305(b) of 
the Federal Power Act to hold the 
following positions: 

Director 

Southern California Edison Company 
Director 

Ducommun Incorporated 

Any person desiring to be heard.or to 
protest said filings should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before December 6, 
1985. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
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the proceedings. Any person wishing to 
become a party must file‘a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-28814 Filed 12-3--85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA86-3-37-000, 001) 


Northwest Pipeline Corp.; Change in 
FERC Gas Tariff 


November 27, 1985. 

Take notice that on November 22, 
1985, Northwest Pipeline Corporation 
(“Northwest”) submitted for filing, to be 
a part of its FERC Gas Tariff, First 
Revised Volume No. 1, Original Volume 
No. 2, and Original Volume No. 1-A the 
following tariff sheets: 


First Revised Volume No. 1 


Twenty-Fifth Revised Sheet No. 10 
(Consenting) 

Seventh Amended Substitute Nineteenth 
Revised Sheet No. 10 (Nonconsenting) 

First Revised Sheet No. 133 


Original Volume No. 2 


First Revised Sheet No. 2.3 (Consenting) 
Second Amended Original Sheet No. 2.3 
(Nonconsenting) 


Original Volume No. 1-A 


First Revised Sheet No. 201 


On September 26, 1985, the Federal 
Energy Regulatory Commission issued 
Opinoin No. 243 at Docket No. RP85- 
154-000 approving the Gas Research 
Institute’s (““GRI") 1986 research and 
development program. This action 
increased GRI’s funding unit from 1.25¢ 
per Mcf to 1.35¢ per Mcf effective 
January 1, 1986. Such funding unit 
equates to .131 cents per therm based on 
Northwest's system average Btu content 
of 1030 Btu per cubic foot of gas. 

The tariff sheets listed above are filed 
for the purpose of changing the stated 
GRI charge and providing for a shorter 
remittance period from Northwest to 
GRI. Northwest has requested an 
effective date of January 1, 1986 for all 
tendered tariff sheets. 

A copy of this filing has been mailed 
to all jurisdictional sales customers and 
affected state commissions. 

Any persons desiring to be heard or 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NW., Washington, 
DC 20426, in accordance with Rules 211 
or 214 of the Commission's Rules of 





Practice and Procedure. All such 
motions or protests should be filed on or 
before December 5, 1985. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with Commission 
and are available for public inspection. 
Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-28815 Filed 12-3-85; 8:45 am] 
BILLING CODE 6717-01-m 


Take notice that on November 18, 
1985, Pacific Gas Tranmission Company 


(PGT) tendered for filing the following 
sheet to its FERC Gas Tariff: 


First Revised Volume No. 1 


Second Revised Sheet No. 12 

An effective date of January 1, 1986 is 
proposed, in accordance with the 
Commission's Opinion No. 243 in Docket 
No. RP85-154-000. According to 
§ 381.103(b)(2){iii) of the Commission's 
regulations (18 CFR 381.103(b)(2)(iii)), 
the date of filing is the date on which 
the Commission receives the 
appropriate filing fee, which in the 
instant case was not until November 19, 
1985. P 

PGT states that this filing is made 
under its filed Gas Research Institute 
(GRI) Charge Adjustment Provision and 
pursuant to the Commission's Opinion 
No. 243 issued September 26, 1985 in 
Docket No. RP85-154-000. That Opinion 
authorizes members of the Gas Research 
(GRI) to collect a general P&D funding 
unit of 1.35 cents per Mcf of Program 
Funding Services for payment to GRI. 
PGT further states that the change in 
rates will affect only charges for natural 
gas service rendered to Pacific Gas and 
Electric Company under Rate Schedule 
PL-1. 

PGT states that copies of its filing 
have been served on all jurisdictional 
customers and applicable state 
regulatory agencies. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 


should be filed on or before December 4, 
1985. Protests will be considered by the 
Commission in dete’ the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-28816 Filed 12-3-85; 8:45 am] 
BILLING CODE 6717-01-M — 


[Docket No. CP85- 150-002] 


Equitable Gas Co., a Division of 
Equitable Resources, Inc.; Petition To 
Amend 


November 27, 1985. 

Take notice that on November 1, 1985, 
Equitable Gas Company, a division of 
Equitable Resources, Inc. (Petitioner), 
420 Boulevard of the Allies, Pittsburgh, 
Pennsylvania 15219, filed in Docket No. 
CP85-150-002, a petition to amend 
further the order issued April 29, 1985, in 
Docket No. CP85-150-000 pursuant to 
section 7(c) of the Natural Gas Act so as 
to authorize Petitioner to extend the 
term and modify certain conditions of 
the interruptible sale of gas to New 
Jersey Natural Gas Company (New 
Jersey Natural) for its general system 
supply, all as more fully set forth in the 
petition to amend which is on file with 
the Commission and open to public 
inspection. 

It is explained that Petitioner was 
authorized by the Commission's order 
dated April 29, 1985, in Docket No. 
CP85-150-000 to make limited-term 
sales to New Jersey Natural until 
October 31, 1985, pursuant to an 
agreement with New Jersey Natural 
dated September 1, 1984. Petitioner 
proposes to continue the sale of up to 
100,000 dt equivalent of natural gas per 
day, on a best efforts basis, to New 
Jersey Natural, commencing upon the 
receipt of regulatory approval and 
continuing through October 31, 1986. 
Petitioner states that it has entered.into 
the letter agreement of June 7, 1985 with 
New Jersey Natural, attached as Exhibit 
P to the application, which modifies the 
agreement of September 1, 1984, so as to 
to extend the term through October 31, 
1986. Petitioner states that New Jersey 
Natural would use the gas as part of its 
general system supply. Petitioner further 
states that the delivery of the gas to 
New Jersey Natural would be 
displacement through Texas Eastern 
Transmission Corporation’s 
transmission system. 
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Petitioner proposes to price the gas 
sold to New Jersey Natural at a 
composite price no lower than the sum 
of (1) Petitioner’s average weighted 
commodity cost of gas; (2) the GRI 
surcharge; (3) an additional charge of 
nine cents per dt; plus (4) a one-cent 
charge per dt to recover administrative 
expenses. It is indicated that Petitioner 
would credit the jurisdicational portion 
of revenues received from the sale to 
Account No. 191. Further, it is indicated 
that Petitioner would give notice to New 
Jersey Natural and file with the 
Commission in its FERC tariff, at least 
ten days prior to the billing period, the 
rates to be charged for the sale. 

Petitioner states that the rate would 
be compensatory and nondiscriminatory 
and would provide a “net economic 
benefit" to Petitioner's customers as 
contemplated in Natural Gas Pipeline 
Company of America, issued July 30, 
1984, in Docket Nos. CP81-302-007, 008, 
009, 010, 011, 012, 013 and 014, because 
(1) the proposed rate would contribute 
to the fixed costs on Petitioner's system; 
(2) the proposed sale would help relieve 
Petitioner’s anticipated fixed-cost 
minimum commodity bill; (3) the 
proposed sale would decrease the 
amount of the total payment of the non- 
gas costs of Petitioner's pipeline 
suppliers that otherwise would be borne 
by Petitioner's existing customers; and 
(4) the proposed sale would mitigate 
potential minimum bill obligations with 
petitioner's suppliers. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
December 13, 1985, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385,211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-28865 Filed 12-3-85; 8:45 am] 
BILLING CODE 6717-01-M 





Federal Register / Vol. 50, No. 233 / Wednesday, December 4, 1985 / Notices 


[Docket No. CP85-151-002] 


Equitable Gas Company, a Division of 
Equitable Resources, Inc.; Petition To 


November 27, 1985. 


Take notice that on November 1, 1985, 
Equitable Gas Company, a division of 
Equitable Resources, Inc. (Petitioner), 
420 Boulevard of the Allies, Pittsburgh, 
Pennsylvania 15219, filed in Docket No. 
CP85-151-002, a petition to amend 
further the order issued April 29, 1985, in 
docket No. CP85-151-000 pursuant to 
section 7(c) of the Natural Gas Act so as 
to authorize Petitioner to extend the 
term and modify certain conditions of 
the interruptible sale of gas to 
Consolidated Edison Company of New 
York, Inc. (Con Ed) for its general . 
system supply, all as more fully set forth 
in the petition to amend which is on file 
with the Commission and open to public 
inspection. 

It is explained that Petitioner was 
authorized by the Commission's order 
issued April 29, 1985, in Docket No. 
CP85-151-000, to make limited-term 
sales to Con Ed until October 31, 1985, 
pursuant to an agreement with Con Ed 
dated August 10, 1984. Applicant 
proposes to continue the sale of up to 
100,000 dt equivalent of natural gas per 
day, on a best efforts basis, to Con Ed, 
commencing upon the receipt of 
regulatory approval and continuing 
through October 31, 1986. Petitioner 
states that it has entered into the letter 
agreement of June 28, 1985, with Con Ed, 
attached as Exhibit P to the application, 
which modifies the agreement of August 
10, 1984, so as to extend the term 
through October 31, 1986. Petitioner 
states that Con Ed would use the gas as 
part of its general system supply. 
Petitioner further states tha the delivery 
of the gas to Con Ed would be by 
displacement through either Texas 
Eastern Transmission Corporation’s or 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc.'s transmission 
systems. 

Petitioner proposes to price the gas 
sold to Con Ed at a composite price no 
lower than the sum of (1) Petitioner's 
average weighted commodity cost of 
gas; (2) the GRI surcharge; (3) an 
additional charge of nine cents per dt; 
plus (4) a one-cent charge per dt to 
recover administrative expenses. It is 
indicated that Petitioner would credit 
the jurisdictional portion of revenues 
received from the sale to Account No. 
191. Further, it is indicated that 
Petitioner would give notice to Con Ed 
and file with the Commission in its 
FERC tariff, at least ten days prior to the 


billing period, the rates to be charged for 
the sale. 

Petitioner states that the rate would 
be compensatory and non- 
discriminatory and would provide a “net 


“economic benefit" to Petitioner's 


customers as contemplated in Natural 
Gas Pipeline Company of America, 
issued July 30, 1984, in Docket Nos. 
CP81-302-007, 008, 009, 010, 011, 012, 013 
and 014, because (1) the proposed rate 
would contribute to the fixed-costs on 
Petitioner's system; (2) the proposed sale 
would help relieve Petitioner's 
anticipated fixed-cost minimum 
commodity bill; (3) the proposed sale 
would decrease the amount of the total 
payment of the non-gas costs of 
Petitioner's pipeline suppliers that 
otherwise would be borne by 
Petitioner's existing customers; and (4) 
the proposed sale would mitigate 
potential minimum bill obligations with 
Petitioner’s suppliers. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
December 13, 1985, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Kenneth F, Plumb, 

Secretary. 

[FR Doc. 85-28866 Filed 12-3-85; 8:45 am] 
BILLING CODE 6717-01-M 


Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc.; Petition To 
Amend 


[Docket No. CP84-441-011] 


November 26, 1985. 


Take notice that on November 20, 
1985, Tennessee Gas Pipeline 


1 The petition was initially tendered for filing on 
November 7, 1985, however, the fee required by 
§ 381.207 of the Regulations of the Natural Gas Act 
was not paid until November 20, 1985, thus pursuant 
to § 381.103(a)(b)(2) (iii) of the Regulations, the date 
of filing with the Commission is the later date. 


Company, a Division of Tenneco Inc. 
(Petitioner), P.O. Box 2511, Houston, 
Texas 77001, filed in Docket No. CP84— 
441-011 a petition to amend further the 
order issued June 14, 1985, in Docket No. 
CP84-441-002, as amended on 
September 26, 1985, October 31, 1985, 
and November 7, 1985, pursuant to 
section 7(c) of the Natural Gas Act so as 
to authorize the transportation of firm 
storage service volumes to Boston Gas 
Company (Boston Gas) at Petitioner’s 
existing Lexington, Burlington and 
Aclington sales meter stations until such 
time as construction of the Lawsbrook 
Road delivery point authorized for this 
service is completed, all as more fully. 
set forth in the petition to amend which 
is on file with the Commission and open 
to public inspection. 

Pursuant to the June 14, 1985, order, 
Petitioner is authorized to provide firm 
storage transportation service to Boston 
Gas of 12,709 Mcf of natural gas per day. 
By order issued August 15, 1985, in this 
proceeding Petitioner is authorized to 
construct and operate the Lawsbook 
Road delivery point to Boston Gas for 
delivery of this firm storage 
transportation volume. Petitioner now 
states that it will be unable to complete 
construction of the Lawsbook Road 
delivery point before the upcoming 
winter heating season. Boston Gas 
alleges that the firm transportation 
service is critical in order to meet its gas 
suppy requirements for the upcoming 
winter period. Therefore, prior to 
completion of the Lawsbook Road 
delivery point, Petitioner requests 
authorization to deliver the firm storage 
transportation volumes at Petitioner's 
following existing delivery points to 
Boston Gas: 


Petitioner states that delivery at these 
points would continue only until such 
time as the Lawsbrook Road delivery 
point construction is completed and 
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ready for service. Petitioner states 
further that no new facilities are 
required in order to deliver the firm 
storage transportation volumes to 
Boston Gas at the above-mentioned 
delivery points. Petitioner indicates that 
the proposed 12,709 Mcf of natural gas 
per day in firm storage transportation 
volumes delivered to Boston Gas at 
these delivery points would be in 
addition to the 44,667 Mcf of natural gas 
per day currently authorized firm 
deliveries consisting of 3,700 Mcf of 
natural gas per day at the Lexington 
sales station, 10,200 Mcf of natural gas 
per day at the Burlington sales station, 
and 30,767 Mcf of natural gas per day at 
the Arlington sales station. 

Any person desiring to be heard or to 
make-any protest with reference to said 
petition to amend should on or before 
December 10, 1985, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participates as a party 


in any hearing therein must file a motion © 


to intervene in accordance with the 
Commission's Rules. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-28867 Filed 12-3-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RM83-53-002; Order No. 439] 


Obligations of Seilers and Purchasers 
of First-Sale Natural Gas for Refunds | 
Owed For Collections in Excess of 
Maximum Lawful Prices Under the 
NGPA 


Issued: November 27, 1985. 


AGENCY: Federal Energy Regulatory 
Commission, DOE . 


ACTION: Order granting waiver. 


SUMMARY: On January 18, 1985, the 
Director of the Office of Pipeline and 
Producer Regulation granted El Paso 
Natural Gas Company (El Paso) 
adjustment relief waiving the interest 


requirement in § 270.101(e) of the 
Commission's rules and regulations, as 
it applied to temporary overcollections 
occurring after stripper well 
disqualifications.' On May 30, 1985, the 
Commission issued Order No. 423 


‘ which, in part, reaffirmed the interest 


requirement contained in § 270.101(e).? 
E! Paso filed a request for continued 
waiver under Order No. 423, and also to 
allow quarterly reports now filed by El 
Paso to serve in place of the semi- 
annual reports otherwise required by 
Order No. 423. Order No. 423 did not 
modify the regulations in section 
270.101(e). Hence no waiver is required. 
However, this order grants El Paso 
waiver of §§ 270.101(f) and 
154.38(d)(4)(vii), as promulgated by 
order No. 423, to the extent necessary to 
keep the Director's order in effect.* 


EFFECTIVE DATE: This rule is effective 
August 18, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Richard Howe, Jr., Office of the General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426 (202) 357- 
8308. 


Order Granting Waiver 


Before Commissioners: Raymond J. 
O'Connor, Chairman; A.G. Sousa, Charles G. 
Stalon, Charles A. Trabandt and C.M. Naeve. 


E] Paso Natural Gas Company (El 
Paso), an interstate pipeline, seeks 
waiver of Commission regulations, 
recently amended by Order No. 423,' so 
as to: (1) Permit El Paso to continue to 
recoup by adjustment, without interest, 
those temporary overcollections 
resulting after the disqualification of 
stripper gas wells;? and (2) allow 
quarterly reports now filed by El Paso to 
serve in the stead of the semi-annual 
reports otherwise required by Order No. 
423. El Paso is concerned that in the 
absence of a waiver, Order No. 423 
might be read as superseding an earlier 
order by the Director of the Office of 
Pipeline and Producer Regulation 
(CPPR) granting El Paso adjustment 


‘El Paso Natural Gas Co., 30 FERC { 62,075 (1985). 

250 FR 23669, 23672, and n. 19 (June 5, 1985). 

* The conditions upon which the Director granted 
relief remain in full effect. 

150 FR 23669 (June 5, 1985). 

2Section 108 of the NGPA (15 U.SA.C. 3318 (1982)) 
defines stripper gas wells generally as wells 
producing non-associated natural gas to a rate not 
exceeding an average of 60 Mcf per day for a 90-day 
production period. 


BEST COPY AVAILABLE 
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relief from the requirement to compute 
and collect interest in certain limited 
circumstances.* 


Background 


El Paso purchases gas from thousands 
of stripper gas wells. Because stripper 
well qualification is based on a 
continuing 90-day production period, 
such wells routinely disqualify and 
requalify. The Commission’s regulations 
require that sellers refund 
overcollections of stripper prices after 
such disqualifications with interest. 18 
CFR 270.101(e) (1985). El Paso monitors 
production from the stripper wells from 
which it purchases to identify 
disqualified wells, and it has a 
computerized system for timely 
recouping overcollections after stripper 
well disqualifications through 
adjustments to subsequent billings. 
However, El.Paso’s system cannot 
calculate the interest owed El Paso 
absent extensive and expensive 
modification of its computer system. 

Accordingly, in November 1982, El 
Paso filed an application for adjustment 
relief pursuant to NGPA section 502(c) 
permitting it not to collect the interest 
required by 18 CFR 270.101(e). El Paso 
claimed that its computerized system 
minimized interest owing on 
overcollections by promptly identifying 
and recouping overcollections and that 
the cost of modifying its computer 
system to calculate interest and 
operating the modified system would 
exceed the interest to be collected. On 
January 18, 1985, the Director of OPPR 
granted E] Paso adjustment relief 
waiving the interest requirement in 
§ 270.101(e) as it applied to temporary 
overcollections occurring after stripper 
well disqualifications.* The Director 
conditioned El Paso’s relief upon El 
Paso’s giving prompt notification of any 
change in its accounting and reporting 
procedures that would affect the timely 
recoupment of stripper well 
overcollections. The Director also 
required that El Paso file quarterly 
reports detailing its recoupments of 
overcollections occurring after stripper 
well disqualifications and reserved the 
right to require payment of interest in 
specific cases where El Paso failed to 
timely recover a refund. 


* The Commission noticed El Paso's petition for 
waiver on September 9, 1985. 50 FR 37411 (Sept. 13 
1985). Southwest Gas Corporation and California 
and the California Public Utilities Commission filed 
timely notices of intervention. 

‘EI Paso Natural Gas Co., 30 FERC { 62,075 (1985). 
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On May 30, 1985, the Commission 
issued Order No. 423. In that order, the 


Commission did not modify the language 


of § 270.101(e). However, the 
Commission reaffirmed that that section 
required interest be paid on 
overcollections recouped by billing 
adjustments.*® The Commission also 
added to the regulations a requirement 
that interstate pipelines make refund 
reports with their Purchased Gas 
Adjustment (PGA) filings identifying 
section 270,101(e) refunds collected 
through billing adjustments.* Those 
reports must include a statement of the 
interest refunded in accordance with 

§ 270.101(3). 

El Paso is concerned that Order No. 
423 may be read as superseding the 
Director's January 18, 1985 order 
granting it adjustment relief. 
Accordingly, it has filed the present 
request for waiver of the regulations 
promulgated by Order No. 423 to the 
extent necessary to keep the Director's 
order in effect. 

Di 

Order No. 423 did not modify our 
regulations in § 270.101(e). Hence, the 
Director's order was not affected insofar 
as it related to the interest requirement 
of § 270.101(e) and no waiver is 
required. The quarterly reports required 
by the Director's order contain much the 
same information required to be. 
included in reports filed pursuant to 
§ 270.101(f), except, of course, for the 
amount of interest collected. Thus, the 
reports required by the Director are 
sufficient to enable the Commission to 
monitor refunds to El Paso made by 
billing adjustments, the purpose of the 
§ 270.101(f) reporting requirement. 
Accordinlgy, we waiver §§ 270.101(f) 
and 154.38(d)(4)(vii), as promulgated by 
Order No. 423, to the extent necessary to 
keep the Director's order in effect. 

We emphasize, however, that all the 
conditions upon which the Director 
granted relief also remain in effect. 
Thus, El Paso must give prompt 
notification of any change in its 
accounting and reporting procedures 
that would affect the timely recoupment 
of stripper well overcollections. Also, 
the Director may require interest to be 
paid in accordance with § 154.102(c) in 
specific cases where El Paso does not 
timely recover the refund. Finally, the 
relief granted by the Director applies 
only to temporary overcollections 


550 FR at 23672 and note 19. 

618 CFR 270.101(f). Interstate pipelines not 
required to make a PGA filing must file i 
reports of refunds recovered through billing 
adjustments containing the same information 
required by the § 270.101(f) reports. 18 CFR 
154.38(d)(4){vii), as amended by Order No. 423. 


following stripper well disqualifications. 
Order No. 423 governs El Paso's 
recoupent and reporting of all other 
overcollections of NGPA prices. 

By the Commission: Commissioners 
Trabandt and Naeve voted present. 
Kenneth F. Plumb, 
Secretary, 
[FR Doc. 85-28802 Filed 12-3-85; 8:45 am] 
BILLING CODE 6717-01-M 


Office of Energy Research 


Health and Environmental Research 
Advisory Committee; Renewal 


Pursuant to section 14(a)(2)(A) of the 
Federal Advisory Committee Act, and 
§ 101-6.1015 of the Interim Rule on 
Advisory Committee Management, (41 
CFR 101-6.1015) and following 
consultation with the Committee 
Management Secretariat, General 
Services Administration, notice is 
hereby given that the Health and 
Environmental Research Advisory 
Committee has been renewed for a 2- 
year period ending November 22, 1987. 
The Committee will continue to provide 
advice to the Secretary of Energy on the 
Health and Environmental Research 
(HER) program. 

The abel of the Health and 
Environmental Research Advisory 
Committee has been determined tv be 
essential to the conduct of the 
Department's business and to be in the 
public interest in connection with the 
performance of duties imposed upon the 
Department of Energy by law. The 
Committee will operate in accordance 
with the provisions of the Federal 
Advisory Committee Act (Pub. L. No. 
92-463), the Department of Energy 
Organization Act (Pub. L. No. 95-91), 
and regulations and directives 
implementing those statutes. 

Further information regarding this 
advisory committee can be obtained 
from Gloria Decker (202-252-8990). 

Issued in Washington, DC, on November 
27, 1985. 

K. Dean Helms, ¢@ 

Advisory Committee Management Officer. 
[FR Doc. 85-28786 Filed 12-3-85; 8:45 am] 
BILLING CODE 6450-01-M 


Office of Hearings and Appeals 


implementation of Special Refund 
Procedures 

AGENCY: Office of Hearings and 
Appeals, DOE. 


ACTION: Notice of Implementation of 
Special Refund Procedures. 


summary: The Office of Hearings and 

Appeals of the Department of Energy 

announces the procedures for 

disbursement of $292,899.48 (plus 
accrued interest) obtained as a result of 

Consent Orders which the DOE entered 

into with the following parties: 

Busler Enterprises, Inc. of Evansville, 
Indiana; 

Eastern Petroleum Corp. of Annapolis, 
Maryland; 

FKG Oil Co. of Belleville, Ilinois; 

General Equities, Inc. of Kensington, 
Connecticut; 

and Indian Oi! Co. of Madison, Maine. 

The funds will be available to customers 
who purchased motor gasoline from 
one of these firms during the relevant 
consent order period. 

DATE AND ADDRESS: Applications for 

refund of a portion of one of the consent 

order funds must be postmarked within 

90 days of publication of this notice in 

the Federal and should be 

addressed to the Office of Hearings and 

Appeals, 1000 Independence Avenue, 

SW., Washington, D.C. 20585 with 

reference to the appropriate proceeding: 

Busler Consent Order Proceeding (Case 
No. HEF-0045), 

Eastern Consent Order Proceeding 
(Case No. HEF-0066), 

EKG Consent Order Proceeding (Case 
No. HEF-0073), 

General Consent Order Proceeding 
(Case No. HEF-0078), or : 

Indian Consent Order Proceeding (Case 
No. HEF-0095). 

All applications should conspicuously 
display a reference to the appropriate 
case number. a 

FOR FURTHER INFORMATION CONTACT: 

Richard W. Dugan, Associate Director, 

Office of Hearings and Appeals, 1000 

Independence Avenue, SW., 

Washington, D.C. 20585, (202) 252-2860. 

SUPPLEMENTARY INFORMATION: In 

accordance with § 205.282{c) of the 

procedural regulations of the 

Department of Energy, 10 CFR 

205.282(c), notice is hereby given of the 

issuance of the Decision and Order set 

out below. The Decision and Order 
relates to Consent Orders which settled 
possible pricing violations with respect 
to five firms’ sales of motor gasoline 
during the consent order periods listed 
below. Under the terms of the Consent 

Orders, each firm remitted a specified 

sum of money to the DOE. Each fund is 

being held in an individual interest- 
bearing escrow account pending 
determination of its proper distribution. 
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dan. 1, 1979-Jan. 28, $72,591.90 
1961. 


June 1, 1979-Feb. 29, 29,104.82 


1980. 

Apr.1, 1979-Aug. 31, 
1979. 

Apr. 1, 1979-Aug. 31, 
1979. 


74,926.46 
87,968.51 


Nov. 1, 1973-July 1, 28,307.79 


1974. 


The Office of Hearings and Appeals 
previously issued a Proposed Decision 
and Order which tentatively established 
a two-stage refund procedure and 
solicited coments from interested parties 
concerning the proper disposition of the 
five consent order funds. The Proposed 
Decision and Order discussing the 
distribution of the consent order funds 
was issted on issued on April 15, 1985. 
50 FR 15970 (April 23, 1985). 

As the Decision and Order indicates, 
applications for refunds from the 
consent order funds may now be filed. 
Applications will be accepted provided 
they are postmarked no later than 90 
days after publication of this Decision 
and Order in the Federal Register. 
Applications will be accepted from 
customers who purchased motor 
gasoline from a consent order firm 
during the relevant consent order period. 
The specified information required in an 
application for refund is set forth in the 
Decision and Order. The Decision and 
Order reserves the question of the 
proper distribution of any remaining 
consent order funds until the first-stage 
claims procedure is completed. 


Dated: November 25, 1985. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 


Decision and Order of the Department of 
Energy 


Special Refund Procedures 


November 25, 1985. 
Names of Firms: 

Busler Enterprises, Inc. 

Eastern Petroleum Corporation 

FKG Oil Company 

General Equities, Inc. 

Indian Oil Company 
Date of Filings: October 13, 1983 
Case Numbers: HEF-0045, HEF-0066, 

HEF-0073, HEF-0078, HEF-0095 

In accordance with the procedural 
regulations of the Department of Energy 
(DOE), 10 CFR Part 205, Subpart V, the 
Economic Regulatory Administration 
(ERA) of the DOE filed a Petition for the 
Implementation of Special Refund 
Procedures with the Office of Hearings 


and Appeals (OHA) on October 13, 1983. 


The petition requests that the OHA 
formulate and implement procedures for 
the distribution of funds received 
pursuant to Consent Orders entered into 
by the DOE and the following parties: 
Busler Enterprises, Inc. (Busler) of 
Evensville, Indiana; Eastern Petroleum 
Corp. (Eastern) of Annapolis, Maryland; 
FKG Oil Co. (FKG) of Belleville, Illinois; 
General Equities, Inc. (General) of 
Kensington, Connecticut; and Indian Oil 
Co. (Indian) of Madison, Maine 
(hereinafter collectively referred to as 
the consent order firms). 


I. Background — 

Each of the consent order firms is a 
“reseller-retailer” of motor gasoline, as 
this term was defined in 10 CFR 212.31. 
ERA audits of the consent order firms 
revealed possible violations of the 
Mandatory Petroleum Price Regulations. 
Subsequently, each of these firms 
entered into a separate Consent Order 
with the DOE in order to settle its 
disputes with the DOE concerning 
certain sales of motor gasoline. Each 
Consent Order refers to the ERA’s 
allegations of overcharges, but notes 
that no findings of violation were made. 
In addition, each Consent Order states 
that the consent order firm does not 
admit that it committed any such 
violations. 

Pursuant to these Consent Orders, the 
firms agreed to pay to the DOE specified 
amounts in settlement of their potential 
liability for alleged overcharges in sales 
of motor gasoline to their respective 
customers during the consent order 
periods. The firms’ payments are 
currently being held by the DOE in 
separate interest-bearing escrow 
accounts pending distribution by the 
DOE. The names and locations of the 
firms, the settlement amounts in escrow, 
and the dates of the consent order 
periods are set forth in the Appendix to 
this Decision and Order. 

On April 15, 1985, we issued a 
Proposed Decision and Order (PD&O) 
setting forth a tentative plan for the 
distribution of the consent order funds. 
50 FR 15970 (April 23, 1985). We stated 
in the PD&O that the basic purpose of a 
special refund proceeding is to make 
restitution for injuries that were suffered 
as a result of alleged or adjudicated 
violations of the DOE regulations. In 
order to effect restitution in this 
proceeding, we proposed to establish a 
claims procedure whereby applications 
for refund would be accepted from 
customers who can demonstrate that 
they were injured as a result of any 
alleged overcharges made by one of the 
consent order firms during the relevant 
consent order period. 


A copy of the PD&O was published in 
the Federal Register on April 23, 1985 
and comments were solicited regarding 
the proposed refund procedures. In 
addition, a. copy of the PD&O was sent 
to those customers of the consent order 
firms whose names and addresses were 
listed in the ERA audit files. While none 
of the consent order firms’ customers 
filed comments on the proposed 
procedures, comments were filed on 
behalf of the States of Arkansas, 
Delaware, Iowa, Louisiana, North 
Dakota, Rhode Island, and West 
Virginia. These comments argue that 
state governments are the appropriate . 
recipients of second stage refunds. 
However, the purpose of this Decision 
and Order is limited to establishing 
procedures to be used for filing and 
processing claims in the first stage of the 
present refund proceeding. The 
formulation of procedures for the final 
disposition of any remaining funds will 
necessarily depend on the size of the 
funds. Therefore, it would be premature 
for us to address the issues raised by the 
States’ comments concerning the 
disposition of any funds remaining until 
after all the meritorious first stage 
claims have been paid. 


Il. Jurisdiction and Authority 


The procedural regulations of the DOE 
set forth general guidelines by which the 
Office of Hearings and Appeals may 
formulate and implement a plan of 
distribution for funds received as a 
result of an enforcement proceeding. 10 
CFR Part 205, Subpart V. It is DOE 
policy to use the Subpart V process in 
order to distribute such funds. For a 
more detailed discussion of Subpart V 
and the authority of the Office of- 
Hearings and Appeals to fashion 
procedures to distribute refunds 
obtained as part of settlement 
agreements see Office of Enforcement, 9 
DOE { 82,553 (1982); Office of 
Enforcement, 9 DOE { 82,508 (1981); 
Office of Enforcement, 8 DOE { 82,597 
(1981) (hereinafter cited as Vickers). As 
we stated in the PD&O, we have 
reviewed the record in the present case 
and have determined that a Subpart V 
proceeding is an appropriate mechanism 
for distributing the five consent order 
funds. We will therefore grant the ERA’s 
petition and assume jurisdiction over 
these funds. 


Ill. Refund Procedures 


Since we have not received any 
adverse comments regarding our 
purposed refund procedures, we have 
determined that those procedures 
should be adopted. 
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The distribution of refunds will take 
place in two stages. In the first stage 
refund monies will be refunded to those 
customers who purchased motor 
gasoline from one of the consent order 
firms during the relevant consent order 
period and who demonstrate that they 
were injured by the alleged overcharges 
of the applicable consent order firm. 
Such purchasers must file claims and 
document their purchases in order to be 
eligible for a portion of the consent 
order fund. 

After meritorious claims are paid in 
the first stage, a second stage may 
become necessary to distribute any 
remaining funds. See generally Office of 
Special Counsel, 10 DOE { 85,048 (1982). 
As we indicated above, however, we 
will not discuss second-stage refund 
procédures in this Decision and Order. 


A. Refund Claimants 


During the first stage of the refund 
process, the five consent order funds 
will be distributed to claimants who 
satisfactorily demonstrate that they 
were injured by a consent order firm's 
alleged overcharges. The ERA audit files 
identify a number of customers of 
General and Eastern, but contain no 
information regarding customers of 
Busler, Indian, or FKG.? Since the 
customers identified in the General and 
Eastern audit files are not the only 
customers who might have been injured, 
we will accept applications from any 
party who can demonstrate that it was 
injured by a consent order firm’s alleged 
overcharges. In addition, we will accept 
applications from parties who were 
indirect purchasers of gasoline from one 
of the consent order firms, provided they 
can prove injury and establish that the 
product originated from one of the 
consent order firms. 

In order to quality for a refund, 
resellers (including retailers) of motor 
gasoline purchased from one of the 
consent order firms must show that 
during the consent order period they 
would have maintained their prices for 
the product at the same level had the 
alleged overcharges not occurred.” 


1 In the PD&O, we solicited information 
concerning the names and addresses of customers 
of Busler, Indian and FKG, but we have not received 
any information to date. We will therefore request 
these firms’ assistance in identifying customers who 
might be eligible for a refund in these proceedings. 
We may also publicize these proceedings in local 
newspapers in the areas where the consent order 
firms conducted business. 

2 Under the terms of the Busler Consent Order, 
the firm agreed to pay $10,060 directly to'its reseller 
customers. The amount Busler paid into the DOE 
escrow account is attributable only to retail sales of 
motor gasoline from Busler’s company-owned and 
operated gasoline stations. Accordingly, Busler's 
reseller customers will not be eligible for refunds in 
this proceeding. 


Accordingly, a reseller of a consent 
order firm's motor gasoline should show 
that during the consent order period, 
market conditions would not permit it to 
increase its prices to pass through the 
additional costs associated with the 
alleged overcharges. Office of 
Enforcement, 10 DOE { 85,056 (1983); 
Office of Enforcement, 10 DOE { 85,029 
(1982). In addition, a reseller must show 
that it had a “bank” of unrecovered 
costs in order to demonstrate that it did 
not subsequently recover these costs by 
increasing its prices.* As we noted in 
the PD&O, however, the maintenance of 
a bank will not automatically establish 
injury. See Tenneco Oil Co./Chevron 
U.S.A., Inc., 10 DOE § 85,014 (1982). 

In the PD&O, we also proposed to 
adopt presumptions which have been 
used in many prior refund cases. The 
presumptions proposed in the PD&O, 
and being adopted here, will permit 
claimants to participate in the fund 
process without incurring 
disproportionate expenses, and will 
enable the OHA to consider the refund 
applications in the most efficient way 
possible in view of the limited resources 
available. See 10 C.F.R. § 205.282(e). 


1. Applicants Claiming a Refund of 
$5,000 or Less 


First, we propose to adopt a small 
claims presumption of injury. We 
recognize that making a detailed 
showing of injury may be too 
complicated and burdensome for 
resellers who purchased relatively small 
amounts of motor gasoline from a 
consent order firm. For example, such 
firms may have limited accounting and 
data-retrievas capabilities and may 
therefore be unable to produce the 
records necessary to prove the existence 
of banks of unrecovered costs, or that 
they did not pass on the alleged 
overcharges to their own customers. We 
also are concerned that the cost to the 
applicant and to the government of 
compiling and analyzing information 
sufficient to make a detailed showing of 
injury not exceed the amount of the 
refund to be gained. In the past we have 
adopted a small claims presumption to 
assure that the costs of filing and 
processing refund applications do not 
exceed the benefits. See, e.g., Aztex 
Energy Co., 12 DOE { 85,116 (1984); 
Marion Corp., 12 DOE { 85,014 (1984). 


3 Some of the motor gasoline sales covered by the 
Consent Orders occurred subsequent to the 
amendment of the retailer price rule that eliminated 
the bank requirement for retailers. See 10 CFR 
212.93(a)(2), 44 FR 42542 (July 19, 1979) (effective 
July 15, 1979). Accordingly, retailers will not be 
required to submit bank information concerning any 
purchases of motor gasoline they may have made 
after July 15, 1979. 
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We will adopt such a presumption in 
this case. Therefore, any reseller 
applicant claiming a refund of $5,000 or 
less need not make a detailed showing 
of injury in order to be eligible to receive 
a refund.* 


2. Spot Purchasers 


Resellers that made spot purchases 
from one of the consent order firms will 
be ineligible to receive a refund, even a 
refund below the threshold level, unless 
they can make a showing that rebuts the 
presumption that they were not injured. 
As we have previously noted, a spot 
purchaser would not have made spot 
market purchases of a firm's product at 
increased prices unless it was able to 
pass through to its customers the full 
amount of the firm's selling price. See , 
Vickers, 8 DOE at 85,396-97. In order to 
overcome the rebuttable presumption 
that it was not injured, a spot purchaser. 
must show that it absorbed the alleged 
overcharges and should submit 
additional evidence to establish that it 
would be inappropriate to presume that 
it had discretion as to where and when 
to make the purchase({s) upon which the 
refund claim is based. 


3. End-Users 


In the PD&O, we made a finding that 
end-users and ultimate consumers 
whose businesses are unrelated to the 
petroleum industry were injured by the 
alleged overcharges settled in the 
Consent Orders. Unlike regulated firms 
in the petroleum industry, members of 
this group generally were not subject to 
price controls during the time covered 
by the five Consent Orders, and thus 
were not required to keep records which 
justified selling price increases by 
reference to cost increases. For these 
reasons, an analysis of the impact of the 
alleged overcharges on the final prices 
of non-petroleum goods and services 
would be beyond the scope of special 
refund proceeding. See Office of 
Enforcement, 10 DOE { 85,072 (1983); see 
also Texas Oil & Gas Corp., 12 DOE 
{ 85,069 (1984), and cases cited therein. 
We have received no comments 
objecting to this finding. We will 
therefore adopt our proposal that end- 
users of motor gasoline purchased from 
one of the consent order firms need only 
document their purchase volumes from 
the firm to make a sufficient showing 
that they were injured by the alleged 
overcharges. 


* As in prior refund cases, any reseller whose 
potential refund exceed this threshold level may 
elect to apply for a refund of $5,000 without being 
required to make a detailed demonstration of injury. 
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B. Calculation of Refund Amounts 


In the PD&O, we proposed to use a 
volumetric method to divide each 


consent order fund among the applicants 


who demonstrate that they are eligible 
to receive refunds. The volumetric 
refund method presumes that alleged 
overcharges of a consent order firm 
were spread equally over all gallons of 
product marketed by that particular 
firm. In the absence of better 
information, this assumption is sound 
because the DOE price regulations 
generally required a regulated firm to 
account for increased costs on a firm- 
wide basis in determining its prices. 

We have received no comments 
objecting to our proposed use of the 
volumetric refund presumption. 
Accordingly, we will use the volumetric 
method to allocate the consent order ~* 
funds. We have determined the 
volumetric refund factor by dividing 
each consent order fund by the 
estimated total volume of motor gasoline 
sold by the consent order firm during the 
relevant consent order period.® The per 
gallon volumetric refund amounts are 
set forth in the Appendix.* In each case, 
a successful applicant will receive a 
volumetric refund amount for each 
gallon of gasoline which it purchased 
from the consent order firm. The interest 
which has accrued on the money in each 
escrow account will be added to the 
refund of each successful applicant in 
proportion to the size of its refund. 

Since a Consent Order is necessarily 
the result of compromise, the volumetric 
refund amount derived from that 
Consent Order settlement is also a 
compromise. The volumetric refund 
amount does not purport to refund the 


5 The ERA audit files do not list the volumes of 
motor gasoline sold by Busler, Eastern, FKG, and 
indian for the entire consent order period applicable 
in each case. We have therefore extrapolated sales 
figures for these firms from the available audit data. 

* The General Consent Order required General to 
remit $128,081.00 plus interest to the DOE in 24 
monthly installments from September 30, 1981 
through August 30. 1983, and the Indian Consent 
Order required Indian te remit $145,583.00 including 
interest te the DOE in 36 monthly installments from 
July 1, 1979 through 30, 1982. We have been 
informed by the ERA, however, that as of October 
31, 1985, only $87,968.51 had been paid into the 
General consent order escrow account and only 
$28,307.79 had been paid into the Indian consent 
order escrow account. The volumetric refund 
amounts listed in the Appendix for General and 
indian were calculated using the dollar amounts of 
principal currently held in the General and Indian 
escrow accounts. Should General and/or Indian 
remit further payments to the DOE by the time we 
begin processing refund applications, we will 
recalculate the volumetric refund amount(s) to 
reflect the increase(s). In addition, each successful 
applicant will be entitled to receive a pro rata share 
of any additional payments remitied by General or 
indian to the DOE subsequent to the issuance of 
initial refunds. 


exact amount that a customer may have 
been overcharged. Rather, it is a method 
by which a customer can receive an 
appropriate proportion of the consent 
order fund. We recognize that a 
particular purchaser could have suffered 
a disproportionate share of the injury. 
Therefore, any purchaser may file a 
refund application based on a claim that 
his share of the alleged overcharges was 
greater than the pro rata amount 
determined by the volumetric 
presumption. 

We shall also adopt our proposal to 
establish a minimum amount of $15 for 
refund claims. We have found through 
our experience in prior refund cases that 
the cost of processing claims in which 
refunds are sought for amounts less than 
$15 outweighs the benefits of restitution 
in those situations. See, e.g., Uban Oil 
Co., 9 DOE { 82,541 at 85,225 (1982). See 
also 10 CFR 205.286(b). 


IV. Application for Refund Procedures 
We have determined that the 


’ precedures described in the PD&O are 


the most equitable and efficacious 
means of distributing the five consent 
order funds. Accordingly, we shall now 
accept applications for refund from 
customers who purchased motor 
gasoline from one of the consent order 
firms during the relevant consent order 
period. The following information 
should be included in all Applications 
for Refund: 

1. The appropriate consent order 
firm’s name and case number and the 
applicant’s name should be prominently 
displayed on the first page. 

2. The name, position title, and 
telephone number of a person who may 
be contacted by us for additional 
information concerning the Application. 

3. The manner in which the applicant 
used the consent order firm’s motor 
gasoline, i.e., whether it was a reseller 
or end-user. 

4. The volume of the consent order 
firm’s motor gasoline that the applicant 
purchased in each month of the period 
of time for which it is claiming it was 
injured by the alleged overcharges. If the 
product was not purchased directly from 
one of the consent order firms, the 
claimant must include a statement 
setting forth the reasons for believing | 
the product originated from one of the 
consent order firms. 

5. If the applicant is a reseller who 
wishes to claim a refund in excess of 
$5,000, it should also: 

(a) State whether it maintained banks 
of unrecouped product cost increases 
and furnish the OHA with quarterly 
bank calculations, and 
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{b} Submit evidence to establish that 
it did not pass through the alleged 
overcharge to its customers. For 
example, a firm may submit market 
surveys to show that price increases to 
recover alleged overcharges were 
infeasible. 

6. A statement of whether the 
applicant was in any way affiliated with 
one of the consent order firms. If so, the 
applicant should state the nature of the 
affiliation. 

7. A statement of whether there has 
been any change in ownership of the 
entity that purchased motor gasoline 
from one of the consent order firms 
since the end of the consent order 
period. If so, the name and address of 
the current {or former) owner should be 
provided. 

8. A statement of whether the 
applicant is or has been involved as a 
party in any DOE or private section 210 
enforcement actions. If these actions 
have been terminated, the applicant 
should furnish a copy of any final order 
issued in the matter. If the action is 
ongoing, the applicant should describe 
the action and its current status. The 
applicant is under a continuing 
obligation to keep the OHA informed of 
any change in status during the 
pendency of its application for refund. 
See 10 CFR 205.9{d). 

9. The following signed statement: . 

I swear for affirm) that the 
information submitted is true and 
accurate to the best of my knowledge 
and belief. 

All Applications for Refund must be 
filed in duplicate and must be received 
within 90 days after publication of this 
Decision and Order in the Federal 
Register. A copy of each Application 
will be available for public inspection in 
the Public Docket Room of the Office of 
Hearings and Appeals, Forrestal 
Building, Room tE-234, 1000 
Independence Avenue, SW.., 
Washington, D.C. Any applicant that 
believes that its Application contains 
confidential information must so 
indicate on the first page of its 
Application and submit two additional 
copies of its Application from which the 
material alleged to be confidential has 
been deleted, together with a statement 
specifying why the information is 
alleged to be privileged or confidential. 

All Applications should be sent to: 
Office of Hearings and Appeals, 
Department of Energy, 1000 
Independence Avenue, SW., 
Washington, D.C. 20585. 

It Is Therefore Ordered That 

(1) Applications for Refund from the 
funds remitted to the Department of 
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Energy by the consent order firms listed 
in the Appendix to this Decision and 
Order may now be filed. 

(2) All Applications must be filed no’ 
later than 90 days after publication of 


this Decision and Order in the Federal 

Register. 

George B. Breznay, 

Director, Office of Hearings and Appeals.” 
Dated: November 25, 1985. 


APPENDIX 


Busler Enterprises, 401 Diamond Ave., 
47711. 


Eastern Petroleum Corp., 33 Hudson St., nnegpeme, HD dune 1, 1979 to Feb. 29, 1980............ 


21401. 


FKG Oil Co., 720 West Main, P.O. Box 122, Belleville, IL | Apr. 1, 1979 to Aug. 31, 1979 
62220. 


Apr. 1, 1979 to Aug. 31, 1979 
Nov. 1, 1973 to July 1, 1974 


General Equities, Inc., ee 
indian Oil Co., 114 Main St, Madison, ME 


Evansville, IN | Jan. 1, 1979 to Jan. 28, 1981 


* $72,591.90 
1 29,104.62 
1 74,926.46 


* 87,968.51 
* 28,307.79 


' includes interest that accrued on the consent order amount prior to os eee 2 Se 
2 Principal amount currently on ee oe represent the full settlement amount. Further 


payments to the DOE will increase volumetric refund amount. 


{FR Doc. 85-28868 Filed 12-3-85; 8:45 am] 
BILLING CODE 6450-01-M 


issuance of Proposed Decision and 


- Order; Week of November 11 Through 
November 15,1985 . 


During the week of November 11 
through November 15, 1985, the 
‘ proposed decision and order 
summarized below was issued by the 
Office of Hearings and Appeals of the 
Department of Energy with regard to an 
application for exception. 

Under the procedural regulations that 
apply to exception proceedings (10 CFR 
Part 205, Subpart D), any person who 
will be aggrieved by the issuance of a 
proposed decision and order in final 
form may file a written notice of 
objection within ten days of service. For 


putposes of the procedural regulations, — 


the date of service of notice is deemed 
to be the date of publication of this 
Notice or the date an aggrieved person 
receives actual notice, whichever occurs 
first. 

The procedural regulations provide 
that an aggrieved party who fails to file 
a Notice of Objection within the time 
period specified in the regulations will 
be deemed to consent to the issuance of 
the proposed decision and order in final 
form. An aggrieved party who wishes to 
contest a determination made in a 
proposed decision and order must also 
file a detailed statement of objections 
within 30 days of the date of service of 
the proposed decision and order. Inthe 
statement of objections, the aggrieved 
party must specify each issue of fact or 
law that it intends to contest in any 
further proceeding involving the 
exception matter. 

Copies of the full text of this proposed 
decision and order are available in the 
Public Docket Room of the Office of 
Hearings and Appeals, Room 1E-234, 
Forrestal Building, 1000 Independence 


Avenue SW., Washington, DC 20585, 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m., except 
federal holidays. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 
November 25, 1985. 
Fred K. Kleinbach, Sons, Inc., Green Lane 
Pennsylvania, HEE-0154 

Fred K. Kleinbach Sons, Inc., filed an 
Application for Exception requesting that it 
be relieved of the requirement to file Form 
EIA-782B, entitled “Reseller/Retailers' 
Monthly Petroleum Product Sales Report.” 
On November 12, 1985, the Department of 
Energy issued a Proposed Decision and Order 
tentatively denying the exception request. 


[FR Doc. 85-28869 Filed 12-3--85; 8:45 am] 
BILLING GODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OPP-30260; FRL-2933-5] 


FMC Corp.; Applications to Register 
Pesticide Products 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces receipt 
of applications to register pesticide 
products containing an active ingredient 
not included in any previously 
registered product pursuant to the 
provisions of section 3({c)(4) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended. 
DATE: Comment by January 3, 1986. 
ADDRESS: By mail submit comments 
identified by the document control 
number [OPP-30260] and the 
registration/file number, attention 
Product Manager (PM) 15, at the 
following address: 


BEST COPY AVAILABLE 
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Information Services Section (TS-757C), 
Program Management and Support 
Division, Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. 

In person, bring comments to: 
Environmental Protection Agency, 
Rm. 236, CM#2, 1921 Jefferson Davis 
Highway, Arlington, VA 22204. - 
Information submitted in any 

comment concerning this notice may be 

claimed confidential by marking any 
part or all of that information as 

“Confidential Business Information” 

(CBI). Information so marked will not be 

disclosed except in accordance with 

procedures set forth in 40 CFR Part 2. A 

copy of the comment that does not 

contain CBI must be submitted for 
inclusion in the public record. 

Information not marked confidential 

may be disclosed publicly by EPA 

without prior notice to the submitter. All 
written comments will be available for 
public inspection in Rm. 236 at the 

address given above, from 8 a.m. to 4 


p.m., Monday through Friday, except 


legal holidays. 
FOR FURTHER INFORMATION CONTACT: 
By mail: George LaRocca, (PM 15), 
Registration Division (TS-767C)}, 
Office of Pesticide Programs, 401 M. 
St., SW, Washington, DC 20460. 
Office location/telephone number: Rm. 
204, CM#2, 1921 Jefferson Davis Hwy, 
Arlington, VA 22202, (703-557-2400). 
SUPPLEMENTARY INFORMATION: EPA 
received applications as follows to 
register pesticide products containing an 
active ingredient not included in any 
previously registered product pursuant 
to the provisions of section 3(c)(4) of ' 
FIFRA. Notice of receipt of these 
applications does not imply a decision 
by the Agency on the applications. 


I. Products Containing an Active 
Ingredient Not Included in Any 
Previously Registered Product 


1. File Symbol: 279-GNLT. Applicant: 
FMC Corp., Agricultural Chemical 
Group, 2000 Market St., Philadelphia, PA 
19103: Product name: Talstar™ 10 WP. 
Insecticide/Miticide. Active ingredient: 
Cyclopropanecarboxylic acid, 3- 3-{2- 
chloro-3,3,3-trifluoro—1—propeny])-2,2- 
dimethyl-, (2-methy]-1[1,1'-bipheny]]-3- 
yl) methyl ester 10.0%. Proposed 
classification/Use: General. For use-on 
greenhouse grown ornamentals, trees, 
and shrubs. (PM 15) 

2. File Symbol: 279-GNLL. Applicant: 
FMC Corp. Product name: Talstar™ 
Technical. Insecticide/Miticide. Active 
ingredient: Cyclopropanecarboxylic 
acid, (2-chloro-3,3,3-trifluoro-1- 
propeny))-2, 2-dimethyl-, 2-methyl-[1,1’- 





bipheny]}-3-yl) methyl ester 90%. 
Proposed classification/Use: General. 
For use in manufacturing only. (PM 15) 

3. File Symbol: 279-GNIA. Applicant: 
FMC Corp. Product name: Talstar™ 2 
EC. Insecticide/Miticide. Active 
ingredient: Cyclopropanecarboxylic 
acid, 3-2-chloro-3,3,3-trifluoro-1- 
propeny])-2,2-dimethy]l-, (2-methyl-[1,1'- 
bipheny]]-3-yl) methyl ester 25.1%. 
Proposed classification/Use: General. 
For use on greenhouse ornamentals. (PM 
15) 

Notice of approval or denial of an 
application to register a pesticide 
product will be announced in the 
Federal Register. The procedure for 
requesting data will be given in the 
Federal Register if an application is 
approved. 

Comments received within the 
specified time period will be considered 
before a final decision is made; 
comments received after the time 
specified will be considered only to the 
extent possible without delaying 
processing of the application. 

Written comments filed pursuant to 
this notice, will be available in the 
program Management and Support 
Division (PMSD) office at the address 
provided from 8 a.m. te 4 p.m., Monday 
through Friday, except legal holidays. It 
is suggested that persons interested in 
reviewing the application file, telephone 
the PMSD office (703-557-3262), to 
ensure that the file is available on the 
date of intended visit. 

Authority: 7 U.S.C. 136. 

Dated: November 21, 1985. 

Douglas D. Campt, 

Director, Registration Division, Office of 
Pesticide Programs. . 

[FR Doc. 85-28696 Filed 12-3-85; 8:45 am] 
BILLING CODE @560-50-M 


([PF- 421; FRL-2933-Y]} 
Pesticide Tolerance Petitions 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: EPA has received pesticide, 


food and feed additive petitions relating 
to the establishment of tolerances for 
certain pesticide chemicals in or on 
certain agricultural commodities. 
ADDRESS: By mail, submit comments 
identified by the document control 
number [PF-421] and the petition 
number, attention Product Manager 
(PM) named in each petition, at the 
following address: 
Information Service Section (TS-757C)}, 
Program Management and Support 


Division, Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. 

In person, bring comments to: 

Information Service Section (TS- 

757C), Environmental Protection 

Agency, Rm. 236, CM#2, 1921 

Jefferson Davis Highway, Arlington, 

VA 22202. 

Information submitted as a comment 
concerning this notice may be claimed 
confidential by marking any part or all 
of that information as “Confidential 
Business Information” (CBI). 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments filed in response to this 
notice will be available for public 
inspection in the Information Services 
Section office at the address given 
above, from 8 a.m., to 4 p.m., Monday 
through Friday, except legal holidays. 
FOR FURTHER INFORMATION CONTACT: 
By mail: Registration Division (TS- 

767C), Attn: (Product Manager (PM) 

named in each petition), 

Environmental Protection Agency, 

Office of Pesticide Programs, 401 M 

St., SW., Washington, DC 20460. 

In person: Contact the PM named in 
each petition at the following office 
location/telephone number: 


SUPPLEMENTARY INFORMATION: EPA has 
received pesticide (PP), food and feed 
additive (FAP) petitions relating to the 
establishment of tolerances for certain 
pesticide chemicals in or on certain 
agricultural commodities. 
I. Initial Filings 

1. PP 5F3293. Nor-Am Chemical Co., 
3509 Silverside Rd., P.O. Box 7495 
Wilmington, DE 19803. Proposes 
amending 40 CFR 180.402 by 
establishing a tolerance for the 
combined residues of the herbicide 
diethatyl ethyl and its metabolities ffree 
and bound) determinable as the N- 
acetyl N-(2,6-diethylphenyl)} glycine 
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derivative in or on the commodity celery 
at 0.10 part per million (ppm). The 
proposed analytical method for 
determining residues is gas 
chromatography. {(PM-23) 

2. PP 5F3284. BASF Wyandotte Corp., 
100 Cherry Hill Rd., P.O. Box 181, 
Persippany, NJ 07054. Proposes 
amending 40 CFR 180.412 by 


’ establishing a tolerance for the 


combined residues of the herbicide 2-[1- 
ethoxyimino)butyl]-5-[2- 
ethylthio)propy]}-3-hydroxy-2- 
cyclohexen-1-one and its metabolites 
containing 2-cyclohexen-1-one moiety 
(calculated as the herbicide) in or on the 
commodity fruiting vegetables at 4.0 
ppm. The proposed analytical method 
for determining residues is gas 
chromatography using sulfur-specific 
flame photometric detection. (PM-25) 

3. FAP 5H5485. BASF Wyandotte 
Corp. Proposes amending 21 CFR Parts 
193 (food commodity) and 561.430 (feed 
commodity), by establishing a regulation 
permitting the combined residues of the 
above herbicide (PP 5F3284) in or on the 
commodities as follows: 


The proposed analytical method for 
determining residues is gas 
chromatography using sulfur-specific 
flame photometric detection. (PM-25) 

Authority: 21 U.S.C. 346a. 

Dated: November 21, 1985. 

Douglas D. Campt, 

Director, Registration Division, Office of 
Pesticide Programs. 

[FR Doc. 85-28697 Filed 12-3-85; 8:45 am}. 
BILLING CODE 6560-50-M 


[OOP-50645A; FRL-2932-4] 


issuance of Experimental Use Permits; 
Genetically Engineered Microbial 
Pesticides; Advanced Genetic 
Sciences, Inc. 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: EPA has granted two 
experimental use permits (54306-EUP-1 
and 54306-EUP-2) to Advanced Genetic 
Sciences, Inc., for small-scale field 
testing of two genetically engineered 
microbial pesticides. These are the first 
genetically engineered biological 
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pesticides for which experimental use 
permits (EUPs) have been approved. 
These permits are in accordance with, 
and subject to, the provisions of 40 CFR 
Part 172, which define EPA procedures 
forthe use of pesticides for 
experimental purposes. 

FOR FURTHER INFORMATION CONTACT: 


By mail: Henry M. Jacoby, Product - 
Manager (PM) 21, Registration Divison 
(TS-767C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M Street, SW., 
Washington, DC 20460. 

Office location and telephone number: 
Rm. 227, CM#2, 1921 Jefferson Davis 
= Arlington, VA, (703-557- 


sateen: INFORMATION: EPA has 
issued the following experiment use 
permits: 

54306-EUP-1. Issuance. Advanced 
Genetic Sciences, Inc., 6701 San Pablo 
Ave., Oakland, CA 94608. This EUP 
allows the application of a total of 
4X10 * viable cells of the genetically 
engineered product AGS 3001.1 
(Pseudomonas syringae, Strain RGP 
36N1 in an aqueous solution) to 
strawberry blossoms to evaluate the 
control of frost damage by preventing 
colonization of naturally occurring ice 
nucleating bacteria. The total treated 
acreage authorized in this EUP is 0.1 
acre in the State of California. The EUP 
is effective from December 1, 1985 to 
November 30, 1986. This EUP is issued 
subject to several limitations, among 
which is the requirement that the crop is 
— or used for research purposes 
only. 

54306-EUP-2. Issuance. Advanced 
Genetic Sciences, Inc., 6701 San Pablo 
Ave., Oakland, CA 94608. This EUP 
allows the application of a total of 
4X10 '* viable cells of the genetically 
engineered product AGS 3001.2 
(Pseudomonas fluorescens, strain 
GJP17BR2 in an aqueous solution) to 
strawberry blossoms to evaluate the 
control of frost damage by preventing 
colonization of naturally occurring ice 
nucleating bacteria. The total treated 
acreage authorized in this EUP is 0.1 
acre in the State of California. The EUP 
is effective from December 1, 1985 to 
November 30, 1986. This EUP is issued 
subject to several limitations among 
which is the requirement that the crop is 
= or used for research purposes 
only. 

Both experiments involve strains of 
naturally occurring ice nucleating 
bacteria that have been genetically 
altered to delete the ice nucleating 
characteristic. The altered bacteria are 
referred to in this notice as “INA 


products,” as opposed to the naturally 
occurring ice nucleating (INA*) and non 
ice nucleating (non INA) bacteria. 
Conditions of issuance of both EUPs 
include: limiting both tests to a single 
site in the central coast area of 
California; applicators will wear full 
protective clothing including goggles and 
respirator; applications will be made 
only during calm weather to decreases 
drift; a 12-hour reentry interval after 


- application will be observed; unused 


material and rinse water will be 
disposed of by autoclaving; deposition 
of INA~ products onto surrounding 
nontarget vegtation will be monitored; 
bacterial populations in the soil and on 
insects associated with treated 
strawberry blossoms will be monitored; 
and notification to the Agency of the 
exact time of application is required 15 
days prior to the applications. 

Upon receipt, the Agency determined 
that these EUP applications are of 
regional and national significance, and 
in accordance with 40 CFR 172.11{a) 
published a Notice of Receipt of 
Application in the Federal Register of 
August 12, 1985 (50 FR 33841) and 
solicited public comments. 

The Agency received only one set of 
public comments with an addendum 
from a single source, Edward Lee 
Rogers, acting as counsel for, The 
Foundation on Economic Trends, 
Jeremey Rifkin, Michael W. Fox, 
Environmental Action, Environmental 
Task Force, David Brower and William ~< 
Turnage. The major issues raised by Mr. 
Rogers and the Agency's responses are 
as follows. 

Comment. Mr. Rogers urged full 
compliance with the EUP requirements 
specified in the Agency's February 1, 
1985 letter to Advanced Genetic 
Sciences, Inc. (AGS) and in the Data 
Requirements regulation (Part 158) to 
assure a record adequate for lawful 
decision-making. He stated that AGS 
failed to present adequate justification 
for its data waiver requests. 

Agency Response. As specified in Part 
158, data on product analysis, residue 
analysis, toxicology, and effects on 
nontarget organisms are required to 
support an EUP application; ~ 
Environmental fate data are not 
automatically required. The Agency 
believes that sufficient data and 


. information are available to address 


these areas, as well as relevant 
environmnetal fate issues. In situations 
where all the data specified in Part 158: 
have not been provided, the Agency 
believes that suitable alternative data 
have been provided or an acceptable 
justification has been provided to 


‘support the requested waiver. For 


example: residue data requirements 
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were waived because the treated crop 
will be destroyed by incineration 
followed by soil incorporation; 
toxicology data requirements were 
waived based upon growth 
characteristics of the INA~ products aud 
their parental strains, lack of adverse 
effects during laboratory studies, full 
protective clothing requirements for 
applicators and a 12-hour reentry 
interval; and environmental fate data 
were submitted to address the major 
environmental issues, survivability and 
competitiveness of the INA~ products. 

Comment. Mr. Rogers raised several 
issues concerning potential 
environmental impacts associated with 
the application of INA~ products. 
Specifically, Mr. Rogers noted that INA~ 
products are “novel” microorganisms 
which are unable to revert to the INA* 
phenotype and may thereby give “rise to 
the possibility of different and/or 
unpredictable behavior and impacts in 
the environment.” 

Agency Response. The Agency agrees 
with Mr. Ragers that INA~ products are 
unable to express the INA* 
characteristic. This is necessarily so 
because AGS has intentionally deleted a 
portion of the gene that codes for 
production of the protein that nucleates 
ice crystals. However, non INA bacteria 
cannot be considered “novel” or new in 
nature. In fact, the vast majority of plant 
epiphytic bacteria do not nucleate ice 
crystals (i.e., they are non INA). Non 
INA bacteria coexist with ice nucleating 
bacteria and most frequently are the 
predominant phenotype. 

The Agency believes that potential 
risks associated with the small-scale 
application of INA~ products would 
depend on the competitiveness of these 
strains rather than on whether the INA~ 
products are ever able to express the 
INA‘ characteristic. In this regard, AGS 
has established that dissemination of 
INA~ products from the test plot will be 
low and that INA~ products do not have 
a competitive advantage over INA* 


_ bacteria. Therefore, no significant 


adverse environmental effects are 
anticipated from the AGS test. 
Comment. Mr. Rogers raised a 
concern about potential adverse effects 
on precipitation patterns resulting from 
the introduction of INA~ products into 
the environment. In so doing, Mr. Rogers 
asserted that, “. . . the essential role of 
Pseudomonas syringae in initiating 
precipitation in the environment appears 
to be established. . .,” and he 
cautioned against any actions that 
would reduce the occurrence of INA* 
bacteria. To support his concern, Mr. 
Rogers included in his comments 
extensive references to a letter to the 





editor of Science in which the author 
discusses the need to more fully 
understand the role of INA* bacteria in 
the environment. 

Agency Response. The Agency does 
not agree with Mr. Rogers’ assertion that 
the role of INA* bacteria in the 
atmosphere appears to be established. 
Meteorological experts contacted by the 
Agency indicated that there is only 
circumstantial evidence at this time that 
INA* bacteria play a role in the 
formation of precipitation in the 
atmosphere. It is the Agency's 
understanding that studies on the role of 
bacteria in the formation of natural 
precipitation have not been completed. 

Even assuming that INA* bacteria do 
play a role in the formation of 
precipitation, in order for the INA~ 
products to pose a risk, the Agency 
believes that they must escape the test 
plot and colonize a wide variety of other 
plant species in such a way that the 
INA~ products displace {outcompete) 
_ indigenous INA-+ bacteria, thereby 

ly reducing the number of 
INA* Saieivis entering the atmosphere. 
AGS has addressed this question in 
several ways including demonstrating 
that INA~ products do not have a 
competitive advantage over INA* 
bacteria; providing a scientific basis to 
support the conclusion that 
dissemination of INA~ products from the 
test plot will be very low; and testing a 
variety of non strawberry species 
demonstrating that INA~ products have 
a restricted host range. 

In conclusion, the Agency does not 
believe INA~ products will colonize 
plants outside the test area to the 
exclusion of INA* bacteria and 
therefore, even assuming the validity of 
Mr. Rogers’ assertion, anticipates no 
adverse effects on precipitation. 

Comment. Mr. Rogers stated that 
further testing is needed to evaluate the 
potential for the INA~ products to 
survive, multiply, and be dispersed i in 
the environment. 

Agency Response. The Agency 
believes that the competitiveness data 
developed by AGS are sufficient to 
assess potential risks associated with 
the proposed small-scale application of 
INA™ products. However, larger-scale 
release of the INA~ products may 
involve different or greater 
environmental concerns. Accordingly, 
the Agency agrees that prior to large- 
scale testing or commercial application 
of INA~ products, further assessment of 
the potential risks related to the use of 
these products will be necessary. This 
further review will include evaluation of 
the data generated during the proposed 
small-scale test and an assessment of 
whether further research and testing 


may be appropriate to evaluate the 
ecological role of INA* bacteria and to 
assess potential effects of INA+ 
bacteria on precipitation patterns. The 
Agency typically requires applicants to 
provide such data, as needed, to support 
the assessment of potential risks. 

It is the Agency's view that the data 
requirements needed to support an EUP 
have been adequately satisfied and that 
a point has been reached in the research 
and development of these two products 
where small-scale field studies are 
warranted. Remaining questions on 
efficacy questions ing possible 
environmental effects of INA~ products 
can best be answered by conducting a 
carefully controlled and monitored 
small-scale field study. The Agency 
believes that, although issues of 
potential hazards from this release of 
genetically engi microbial 
pesticides have been raised, those 
issues have been satisfactorily 
addressed by information provided by 
AGS and from other relevant sources. 
This conclusion is based on reviews by 


- Agency scientific staff, other federal 


agency personnel (United States 
Department of Agriculture, National 
institutes of Health, and Food and Drug 
Administration), and by a special 
subpanel of EPA's Scientific Advisory 
Panel. It is the Agency's considered 
opinion that approval and issuance of 
these two EUPs under the conditions 
imposed will not result in adverse 
effects on humans or the environment. 
Therefore, the Agency has decided to 
issue these two EUPs. 

Dated: November 21, 1985. 
John A. Moore, 


Assistant Administrator for Pesticides and 
Toxic Substances. 


[FR Doc. 85-28427 Filed 12-3-85; 8:45 am] 
BILLING CODE 6560-50-M 


[PF-428, FRL-2932-5] 
Pesticide Tolerance Petition; American 
Hoechst Corp. 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


esticide 
ent of 


SUMMARY: EPA has received a 
petition relating to the establis 
a tolerance for certain pesticide 
chemicals in or on a certain commodity. 
ADDRESS: By mail, submit comments 
identified by the document control 
number [PF-428] and the petition 
number, attention Product Manager 
(PM-23], at the following address: 
Information Services Section (TS-757C), 
Program Management and Support 
Division, Office of Pesticide Programs, 
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Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. 

In person, bring comments to: 
Information Services Section (TS- 
757C), Environmental Protection 
Agency, Rm. 236, CM#2, 1921 
Jefferson Davis Highway, Arlington, 
VA 22202. 


Information submitted as a comment 
concerning this notice may be claimed 
confidential by marking any part or all 
of that information as “Confidential 
Business Information” (CBI). 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments filed in response to this 
notice will be available for public 
inspection in the Information Services 
Section office at the address given 
above, from 8 a.m. to 4 p.m., Monday 
through Friday, except legal holidays. 
FOR FURTHER INFORMATION CONTAG6T: 
By Mail: Richard Mountfort, (PM-23}, 

Registration Division (TS—767C), 

Environmental Protection Agency, 

Office of Pesticide Programs, 401 M 

St., SW., Washington, DC 20460. 
Office location and telephone number: 

Rm. 237, CM#2, 1921 Jefferson Davis 

Hwy., Arlington, VA 22202, (703-557- 

1830). 


SUPPLEMENTARY INFORMATION: EPA has 
received a pesticide petition (PP) 6F3316 
from American Hoechst Corp., Routes 
202-206 North, Somerville, NJ 08876, 
proposing to amend 40 CFR Part 180 by 
establishing tolerances for the combined 
residues of the herbicide fenoxaprop- 


- ethyl (+)-ethyl 2-[4-[(6-chloro-2- 


benzoxazolyljoxy] phenoxy}jpropanoate 
and its metabolites 2-[4-[( T0-2- 
benzoxazolyljoxy] phenoxy]propanoic 
acid and 6-chloro-2,3- 
dihydrobenzoxazol-2-one in or on the - 
commodities rice, rice straw, and 
soybeans at 0.05 part per million (ppm). 

The proposed analytical method for 
determining residues is gas 
chromatography. 

Authority: 21 U.S.C. 346a. 

Dated: November 20, 1985. 
Douglas D. Campt, 
Director, Registration Division, Office of 
Pesticide Programs. 
[FR Doc. 85-28426 Filed 12-3—-85; 8:45 am] 
BILLING CODE 6560-50-™ 
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[OARM FRL 2984-1) 
-Privacy Act of 1974; System of 
Records 


AGENCY: Environmental Protection 
Agency. 

ACTION: Privacy Act of 1974, Proposed 
new system of 


summary: As required by law (5 U.S.C. 
552a) the U.S. Environmental Protection 
Agency is publishing for comment a new 
system of records that it is proposing to 
’ maintain. The proposed system is the 
“Automated Information System for 
Career Management (AISCM)” for 
acquisition and acquisition-related 
personnel. The Agency Procurement 
Executive and other EPA acquisition 
personnel will use the information to 
enhance workforce and individual 
career development by identifying 
training needs and providing 
information relevant to training 
opportunities for Agency acquisition 
and acquisition-related personnel. 
EFFECTIVE DATE: This system shall 
become effective as proposed without 
further notice sixty (60) days after 
publication unless comments are 
received which would result in a 
contrary determination. 


Patterson, ACMP Manager, Procurement 
and Contracts Management Division 
(PM-214), U.S. Environmental Protection 
Agency, 401 M Street, SW., Washington, 
D.C. 20460, Telephone: (202) 382-5031. 
SUPPLEMENTARY INFORMATION: The 
Office of Federal Procurement Policy 
Act, as amended (41 U.S.C. 401 et. seq.) 
requires the head of each executive 
agency to “develop and maintain a 
procurement management program to 
assure an adequate professional 
workforce.” Executive Order 12352 
further provides that such programs 
shall cover the full range of personnel 
management functions and result in a 
highly qualified, well managed, 
professional procurement workforce. 
The Acquisition Career Management 
Program is one element of the 
procurement career management system 
required by the Act and Executive Order 
12352. 

The Automated Information System 
for Career Management {AISCM) 
‘trackirtg system will allow the EPA 
Procurement Executive and/or P&CMD 
management to: - ° 

(1) Identify training required for 
certification under the Acquisition 
Career Management Program (ACMP)}, 
Contracting Officer Warrant Program 
(COWP), and/or the Acquisition Intern 
Training Program AITP; (2) document 


completed acquisition training by the 
Agency as a whole, by acquiring activity 
(headquarters, regional center, field 
laboratory or regional office), by branch, 
section, individual, personnel 
classification series, contracting officer 
level, or subject areas; (3) list current 
information on acquisition and 
acquisition-related training whether it 
be governmental or nongovernmental; 
and (4) monitor individual development 
plan (IDP) progress for acquisition or 
acquisition-related personnel. 

Dated: November 26, 1985. 
Howard M. Messner, 


Assistant Administrator for Administration 
and Resources Management. 


EPA-15 


SYSTEM NAME: 
EPA/P&CMD—Automated 

Information System for Career 

Management. (AISCM)—EPA-15 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 

Procurement and Contracts 
Management Division (PM-214), U.S. 
Evironmental Protection Agency, 401 M 
Street, SW., Washington, D.C. 20460. 


CATEGORIES OF INDIVIDUALS IN SYSTEM: 

The system will contain records only 
on employees performing acquisition or 
acquisition-related functions which are 
subject to certification by the Agency 
Procurement Executive under Executive 
Order 12352 (March 17, 1982), or on 
employees subject to the Agency’s 
Acquisition Career Management 
Program. 

CATEGORIES OF RECORDS IN SYSTEM: 

This system contains training histories 
supplied by the employees which 
contain such data as federal personnel 
classification series and grade, job duty 
station, specific acquisition or 
acquisition-related training, career 
objectives, description of acquisition or 
acquisition-related job skills, awards 
and honors, similiar information 
relevant to the employee's training 
history (formal course work and/or job 
experiences) as it relates to acquisition 
or acquisition-related activities; records 
pertaining to P&CMD’s Acquisition 
Career Management Program (ACMP) 
and its Contracting Officer Warrant 
Program (COWP); and records 
pertaining to acquisition or acquisition- 
related training courses and programs, 
both Government and commercial. 


AUTHORITY FOR MAINTENANCE OF SYSTEM: 
The Office of Federal Procurement 
Policy Act, as amended (41 U.S.C. 401 et. 


seq.); and Executive Order 12352 (March 
17, 1982). 


PURPOSE(S): 

Information maintained in AISCM is 
used to enhance workforce and 
individual employee career development 
by identifying training needs and 
providing infermation relevant to 
training opportunities for Agency 
acquisition and acquisition-related 
personnel. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM INCLUDING CATEGORIES OF USERS 
AND PURPOSES OF SUCH USE: 

Records in this system may be 
disclosed: 

1. To the Federal Agency responsible 
for maintaining the Federal Acquisition 
Personnel Information System (FAPIS). 

2. To the U.S. Department of Justice in 
the event of litigation where the 
defendant is: (a) The Agency, any 
component of the Agency, or any 
employee of the Agency in his or her 
official capacity; (b) the United States 
where the Agency determines that the 
claim, if successful, is likely to directly 
affect the operations of the Agency or 
any of its components; or (c) any 
Agency employee in his or her 
individual capacity where the Justice 
Department has agreed to represent 
such employee. The Agency may 
disclose such records as it deems 
desirable or necessary to enable the 
Justice Department to present an 
effective defense, provided such 
disclosure is compatible with the 
purpose for which the records were 
collected. 

3. To EPA contractors who have been 
engaged to assist the Agency in the 
performance of a function associated 
with AISCM and who need to have 
access to AISCM records in order to 
perform under the contract. Contractors 
are required to maintain the records in 
accordance with the requirements of the 
Privacy Act. 

4. Also, see Prefactory Statement of 
General Routine Uses, 41 FR 39689 
(September 15, 1976). 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 

Various portions of the system are 
maintained on computer disk, and in 
hardcopy files. 


RETRIEVABILITY: 


Information will be retrieved from the 
computer database by an employee’s 





name, identification number or 
acquisition subject matter. Information 
will be retrieved from hardcopy files by 
an employee's name. 


SAFEGUARDS: 

Only the Agency Procurement 
Executive and other EPA acquisition 
~ personnel will have access to AISCM. 
Records on the computer disks will be 
protected from access by a unique 
identification code. Hardcopy files will 
be maintained in'a locked cabinet. Both 
the computer and cabinet are in rooms 
protected by door locks in a building 
with restricted access. 


RETENTION AND DISPOSAL: 


Records. will be deleted from AISCM 
upon the employee's separation from the 
acquisition organization. (EPA Records 
Control Schedules, Appendix B, 
Schedule 5, Item 9 is pending.) 


SYSTEM MANAGER(S) AND ADDRESS: 

Acquisition Career Management 
Program (ACMP) Manager, Procurement 
and Contracts Managment Division 
(PM-214), U.S. Environmental Protection 
Agency, 401 M Street, SW., Washington, 
D.C. 20460. 


NOTIFICATION PROCEDURES: 

Inquiries must be in writing and 
should be addressed to the System 
Manager. The requester should provide 
his name and address and employee 
identification number. Additional 
information and requirements will be 
provided, if necessary. 


RECORD ACCESS PROCEDURES: 
Same as notification procedures. 


CONTESTING RECORDS PROCEDURES: 


Same as notification procedures. In 
addition, the requester should describe 
the corrective action sought and 
supporting justification for the 
correction. 


RECORD SOURCE CATEGORIES: 

AISCM records are developed from: 
(a) Information provided by the 
employees on whom records are 
maintained; (b) Agency acquisition 
management officials; and (c) training 
institutions. 


SYSTEMS EXEMPTED FROM CERTAIN 


[FR Doc. 85-28824 Filed 12-3-85; 8:45 am] 
BILLING CODE OARM-FRL-2934-1-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


{Report No. CF-1] 


Released: November 29, 1985. 


Notice is hereby given that the 
construction permit(s) listed on the 
attached appendix have been cancelled 
or forfeited. Therefore, these 
allotment(s) are now vacant and 
applications may be submitted for filing 
during the window period 
December 13, 1985 and ending January 
13, 1986 inclusive. Selection of a 
permittee from a group of acceptable 
applicants will be by the Comparative 
Hearing process. 


Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

APPENDIX 


[FR Doc. 85-28842 Filed 12-8-85; 8:45 am] 
BILLING CODE 6712-01-M 


Public information Collection 
Requirements Submitted to Office of 
Management «nd Budget for Review 


November 27, 1985. 

The Federal Communications 
Commission has submitted the following 
information collection requirements to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. 

Copies of the submissions are 
available from Jerry Cowden, Federal 
Communications Commission, (202) 632- 
7513. Persons wishing to comment on 
these information collections should 
contact David Reed, Office of 
Management and Budget, Room 3235 
NEOB, Washington, DC 20503, (202) 395- 
7231. 

OMB Number: 3060-0259 


BEST COPY AVAILABLE 
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Title: Section 90.263, Substitution of 
frequencies below 25 MHz 

Action: Extension 

Respondents: State or local governments 
and businesses 

Estimated Annual Burden: 60 Responses; 
30 Hours 

OMB Number: 3060-0224 

Title: Section 90.151, Requests for 
waiver 

Action: Extension 

Respondents: Individuals, state or local 
governments, businesses (including 
small businesses), and non-profit 
institutions . 

Estimated Annual Burden: 60 See 
120 Hours 

OMB Number: 3060-0218 

Title: Section 90.41(b), Disaster relief 
organizations “special eligibility 
showing” 

Action: Extension 

Respondents: Small businesses and non- 
profit institutions 

Estimated Annual Burden: 75 Responses; 
13 Hours 

OMB Number: 3060-0221 

Title: Section 90.155(b), Time in which 
station must be placed in operation 
(exceptions) 

Action: Extension 

Respondents: State or local governments 

Estimated Annual Burden: 55 Responses; 
55 Hours 

OMB Number: 3060-0261 

Title: Section 90.215, Transmitter 
measurements 

Action: Extension 

Respondents: Individuals, state or local 
governments, businesses (including 
small businesses), and non-profit 
institutions 

Estimated Annual Burden: 129,900 
Recordkeepers; 4,287 Hours. 

Federal Communications Commission. 

William J. Tricarico, 

Secretary. 

[FR Doc. 85-28843 Filed 12-3-85; 8:45 am] 

BILLING CODE 6712-01-M 


FEDERAL FINANCIAL INSTITUTIONS 
EXAMINATION COUNCIL 


interagency Supervisory Policy 
Statement Regarding Repurchase 
Agreements of Depository Institutions 
With Securities Dealers and Others 


AGENCY: The Board of Governors of the 
Federal Reserve System, Federal 
Deposit Insurance Corporation, Federal 
Home Loan Bank Board, National Credit 
Union Administration and Office of the 
Comptroller of the Currency. 

ACTION: The Federal Financial 
Institutions Examination Council has 
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recommended that the agencies listed 
above adopt an interagency supervisory 
policy statement repurchase 
agreements of depository institutions 
with securities dealers and others. This 
policy statement provides minimum 
safety and soundness guidelines for: 
managing credit risk exposure; 
possession or control of securities 
involved in repurchase ent 
transactions; and full collateralization, 
maintenance of agreed collateral 
margins, and frequent mark-to-market 
procedures. 


SUMMARY: This document sets forth 
minimum, prudent controls for 
depository institutions respecting the 
purchase of securities subject to 
agreements to resell, or the sale of 
securities subject to agreements to 
repurchase. The document contains 
guidelines pertaining to credit policies 
and practices and prudent management 
procedures for use in controlling the 
securities underlying such agreements. 
These guidelines were developed and 
adodpted for recommendation by the 
Federal Financial Institutions 
Examination Council pursuant to section 
1006(b) of the Federal Financial 
Institutions Examination Council Act. 
The Agencies will, upon approval of the 
Examination Council’s recommendation, 
generally follow these guidelines in 
overseeing and examining the securities 
repurchase transactions of the 
depository institutions under their 
supervision that are actively engaged in 
repurchase transactions. The guidelines 
present minimum safety and soundness 
standards appropriate to such activities. 
The agencies will review the written 
policies and procedures of such 
depository institutions to determine 
their adequacy in light of these minimum 
guidelines and the scope of each 
depository institution's operations. 

The Board of Governors of the Federal 
Reserve System adopted the 
recommended supervisory policy 
statement on November 8, 1985 for state 
chartered, member commercial banks. 
The Federal Deposit Insurance 
Corporation adopted the statement on 
November 12, 1985 for state chartered 
non-member banks and FDIC insured 
savings banks. The National Credit 
Union Administration also adopted the 
recommended supervisory policy 
statement, and its notice of such effect 
was published separately in the Federal 
Register on November 25, 1985 as 
Interpretative Ruling and Policy 
Statement No. 85-2. The Office of the 
Comptroller of the Currency has also 
adopted the recommended supervisory 
policy statement and accordingly issued 
a banking circular (number BC-210) on 


October 31, 1985. At its meeting of 
November 22, 1985, the Federal Home 
Loan Bank Board issued the 
recommended supervisory policy 
statement for public comment for a 
period of 30 days before taking final 
action. 

EFFECTIVE DATE: December 4, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Robert S. Plotkin, Federal Reserve Board 
(202) 452-2782; Robert W. Walsh, 
Federal Deposit Insurance Corporation 
(202) 389-4606; Edward J. Taubert, 
Federal Home Loan Bank Board (202) 
377-6484; D. Michael Riley, National 
Credit Union Administration (202) 357- 
1100; Owen Carney, Office of the 
Comptroller of the Currency (202) 447- 
1901. 


Repurchase Agreements of ey 
Institutions With Securities Dealers And 
Others 

Purpose 

Depository institutions and others 
involved with the purchase of United 
States Government and Agency 
obligations under agreements to resell 
(reverse re se agreement).' have 
sometimes incurred significant losses. 
The most important factors causing 
these heavy losses have been 
inadequate credit risk management and 
the failure to exercise effective control 
over securities collateralizing the 
transactions.” 

The following minimum guidelines 
address the need for managing credit 
risk exposure to counterparties under 
securities repurchase agreements and 
for controlling the securities in those 
transactions, and should be followed by 
depository institutions that enter into 
repurchase agreements with securities 
dealers and others. 

Depository institutions that actively 
engage in repurchase agreements are 
encouraged to have more 
comprehensive policies and controls to 
suit their particular circumstances. The 
examining staffs of the Federal bank, 
thrift and credit union supervisory 


1 In order to avoid confusion among market 
participants who sometimes use the same term to 
describe different sides of the same transaction, the 


term “repurchase agreement” will be used in the 
balance of this statement to refer to both repurchase 
and reverse repurchase agreements. A repurchase 
agreement is one in which a party that owns _ 
securities acquires funds by transferring the 
securities to another party under an agreement to 
repurchase the securities at an agreed upon future 
date. A reverse repurchase (resale) agreement is 
one in which a party provides funds by acquiring 
securities pursuant to an agreement to resell them at 
an agreed upon future date. 

2 Throughout this document repurchase 
agreements are generally discussed in terms of 
secured credit transactions. This usage should not 
be deemed to be based upon a legal determination. 


agencies will Gites written policies 
and procedures of depository 
institutions to determine their adequacy 
in light of these minimum guidelines and 
the scope of each depository's 
operations. 


I. Credit Policy Guidelines 


The apparent safety of short-term 
repurchase agreements which are 
collateralized by highly liquid, U.S. 
Government and Federal agency 
obligations has contributed to an 
attitude of complacency. Some portfolio 
managers have underestimated the 
credit risk associated with the 
performance of the counterparty to the 
transaction, and have not taken 
adequate steps to assure control of the 
securities covered by the agreement. 

All depository institutions that engage 
in securities repurchase agreement 
transactions should establish writien 
credit policies and procedures governing 
these activities. At a minimum, those 
policies and procedures should cover 
the following: 

A. Written policies should establish 
“know your counterparty” principles. 
Engaging in repurchasing agreement 
transactions in volume and in large 
dollar amounts frequently requires the 
services of a counierparty who is dealer 
in the underlying securities. Some firms 
which deal in the markets for U.S. 
Government and Federal agency 
securities are subsidiaries of, or related 
to, financially stronger and better 
known firms. However, these stronger 
firms may be independent of their U.S. - 
Government securities subsidiaries and 
affiliates and may not be legally 
obligated to stand behind the 
transactions of related companies. 
Without an express guarantee, the 
stronger firm's financial position cannot 
be relied upon in assessing the 
creditworthiness of a counterparty. 

It is important to know the legal entity 
that is the actual counterparty to each 
repurchase agreement transaction. A 
depository institution should know 
about the actual counterparty’s 
character, integrity of management, 
activities, and the financial markets in 
which it deals. Depository institutions 
should be particularly careful in 
conducting repurchase agreements with 
any firm that offers terms that are 
significantly more favorable than those 
currently prevailing in the market. 

In certain situations depository 
institutions may use, or serve as, 
brokers or finders in order to locate 
repurchase agreement counterparties or 
particular securities. When using or 
acting as this type of agent the names of 
each counterparty should be fully 





disclosed. Depository institutions should 
not enter into undisclosed agency or 
“blind brokerage” repurchase 
transactions in which the counterparty's 
name is not disclosed. 

B. Dealings with unregulated 
securities dealers. A dealer in U.S. 
Government and Federal agency 
obligations is not necessarily a 
Federally insured bank or thrift, or a 
broker/dealer registered with the ~ 
Securities and Exchange Commission. 
Therefore, the dealer firm may not be 
subject to any Federal regulatory 
oversight. 

A depository institution doing 
business with an unregulated securities 
dealer should be certain that the dealer 
voluntarily complies with the Federal 
Reserve Bank of New York's minimum 
capital guideline, which currently calls 
for liquid capital to exceed measured 
risk by 20 percent (that is, the ratio of a 
dealer's liquid capital to risk of 1.2:1). 
This ratio can be calculated by a dealer 
using either the Securities and Exchange 
Commission's Net Capital Rule for 
Brokers and Dealers (Rule 15c3-1) or the 
Federal Reserve Bank of New York's 
Capital Adequacy Guideline for United 
States Government Securities Dealers. 
To ensure that an unregulated dealer 
complies with either of those capital 
standards, it should certify its 
compliance with the capital standard 
and provide the following three forms of 
certification: 

(1) A letter of certification from the 
dealer that the dealer will adhere on a 
continuous basis to the capital adequacy 
standard; 

(2) Audited financial statements 
which demonstrate that as of the audit 
date the dealer was in compliance with 
the standard and the amount of liquid 
capital; and 

(3) A copy of a letter from the firm's 
certified public accountant stating that it 
found no material weaknesses in the 
dealer’s internal systems and controls 
incident to adherence to the standard.* 

C. Periodic evaluations of 
counterparty creditworthiness should be 
conducted by individuals who routinely 
make credit decisions and who are not 
involved in the execution of repurchase 
agreement transactions. 

Prior to engaging in initial 
transactions with a new counterparty, 
depository institutions should obtain 
audited financial statements and 
regulatory filings (if any) from its 
counterparties, and should insist that 
similar information be provided on a 
periodic and timely basis in the future. 
Recent failures of government securities 


* This letter should be similar to that which must 
be given to the SEC by registered broker/dealers. 


dealers have typically been 
foreshadowed by delays in producing 
these statements. Many firms are 
registered with the Securities and 
Exchange Commission as broker/ 
dealers and have to file financial 
statements and should be willing to 
provide a copy of these filings. 

The counterparty credit analysis 
should consider the financial statements 
of the entity that is to be the depository 
institution's counterparty as well as 
those of any related companies that 
could have an impact on the financial 
condition of the counterparty. When 
transacting business with a subsidiary, 
consolidated financial statements of a 
parent are not adequate. Repurchase 
agreements should not be entered into 
with any counterparty that is unwilling 
to provide complete and timely 
disclosure of its financial condition. As 
part of this analysis, the depository 
institution should make inquiry about 
the counterparty 's general reputation 
and whether there have been any formal 
enforcement actions against the 
counterparty or its affiliates by State or 
Federal securities regulators. 

D. Maximum position and temporary 
exposure limits for each approved 
counterparty should be established 
based upon credit analysis performed. 
Periodic reviews and updates of those 
limits are necessary. 

Individual repurchase agreement 
counterparty limits should consider 
overall exposure to the same or related 
counterparty throughout the depository 
institution. Repurchase agreement 
counterparty limitations should include 
the overall permissible dollar positions 
in repurchase agreements, maximum 
repurchase agreement maturities and 
limits on temporary exposure that may 
result from decreases in collateral 
values or delays in receiving collateral. 

E. Lending Limitations. Federally- 
chartered savings institutions and 
Federal credit unions are subject to all 
Federal regulations in this area. State- 
chartered banks or savings institutions 
should consult with their counsel and/or 
state banking or thrift authorities as to 
the applicability of state lending 
restrictions to repurchase transactions. 

Except as otherwise provided in 
applicable agency regulations and State 
law, it should be assumed that unless 
the depository institution's interest in 
securities held as collateral under a 
repurchase agreement is assured, a 
repurchase agreement transaction with 
any single counterparty will be subject 
to the lending limitations applicable to 
that institution. Conversely, the market 
value of securities sold under a 
repurchase agreement in excess of the 
amount of proceeds received by the 
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depository institution could be viewed" 
as an unsecured extension of credit to 
the repurchase agreement counterparty 
subject to the depository institution's 
lending limits. 

The application of lending limitations 
on loans by national banks to certain 
types of repurchase transactions is 
currently under review by the 
Comptroller of the Currency. Until this 
review is completed, national banks as a 
matter of prudent banking should treat 
repurchase agreements as if they are 
subject to the lending limit unless the 
bank has control of the underlying 
securities. 


II. Guidelines for Controlling 
Repurchase Agreement Collateral 


Repurchase agreements can be a 
useful asset and liability management 
tool, but repurchase agreements can 
expose a depository institution to 
serious risks if they are not managed 
appropriately. It is possible to reduce 
repurchase agreement risk if the 
depository institution negotiates written 
agreements with all repurchase 
agreement counterparties and custodian 
banks. Compliance with the terms of 
these written agreements should be 
monitored on a daily basis. If prudent 
management control requirements of 
repurchase agreements are too 
burdensome for a depository institution, 
other asset/liability management tools 
should be used. 

The marketplace perceives repurchase 
agreement transactions as similar to 
lending transactions collateralized by 
highly liquid Government securities. 
However, experience has shown that the 
collateral securities will probably not 
serve as protection if the counterparty 
becomes insolvent or fails, and the 
purchasing institution does not have 
control over the securities. This policy 
statement provides general guidance on 
the steps depository institutions should 
take to protect their interest in the 
securities underlying repurchase 
agreement transactions (see “C. Control 
or Securities,” page 6). However, 
ultimate responsibility for establishing 
adequate procedures rests with 
management of the institution. 
Management should obtain a written 
legal opinion as to the adequacy of the 
procedures utilized to establish and 
protect the depository institution's 
interest in the underlying collateral. 


General Requirements 


A. A written agreement specific to a 
repurchase agreement transaction or 
master agreement governing all 
repurchase agreement transactions 
should be entered into with each 
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counterparty. The written agreement 
should specify all the terms of the 
transaction and the duties of both the 
buyer and seller. Senior managers of 
depository institutions should consult 
legal counsel regarding the content of 
the repurchase and custodial 
agreements. The repurchase and 
custodial ements should specify, but 
should not be limited to, the following: 

¢ Acceptable types and maturities of 
collateral securities; 

¢ Initial acceptable margin for 
collateral securities of various types and 
maturities; 

© Margin maintenance, call, default 
and sellout provisions; 

* Rights to interest and principal 
payments; 

¢ Rights to substitute collateral; and 

¢ The persons authorized to transact 
business on behalf of the depository 
institution and its counterparty. 

B. Confirmations. Some repurchase 
agreement confirmations may contain 
terms that attempt to change the 
depository institution's rights in the 
transaction. The depository institution 
should obtain and compare written 
confirmations for each repurchase 
agreement transaction to be certain that 
the information on the confirmation is 
consistent with the terms of the 
agreement. The confirmation should 
identify specific collateral securities. 

C. Control of Securities. As a general 
rule, a depository institution should 
obtain possession or control of the 
underlying securities and take necessary 
steps to protect its interest in the 
securities. The legal steps necessary to 
protect its interest may vary with 
applicable facts and law and 
accordingly should be undertaken with 
the advice of counsel. Additional 
prudential management controls may 
include: 

(1) Direct delivery of physical 
securities to the institution, or of book- 
entry securities by appropriate entry in 
an account maintained in the name of 
the depository institution by a Federal 
Reserve Bank which maintains a book- 
entry system for U.S. Treasury securities 
and certain agency obligations (for 
further information as to the procedures 
to be followed, contact the Federal 
Reserve Bank for the District in which 
the depository institution is located); 

(2) Delivery of either physical 
securities to, or in the case of book entry 
securities, making appropriate entries in 
the books of a third party custodian 
designated by the depository institution 
under a written custodial agreement 
which explicitly recognizes the . 
depository institution's interest in the 
securities as superior to that of any 
other person; or 


(3) Appropriate entries on the books 
of a third party custodian acting 
pursuant to a tripartite agreement with 
the depository institution and the 
counterparty, ensuring adequate 
segregation and identification of either 
physical or book-entry securities. 

Where control of the underlying 
securities is not established, the 
depository institution may be regarded 
only as an unsecured general creditor of 
the insolvent counterparty. In such 
instance, substantial losses are likely to 
be incurred. Accordingly, a depository 
institution should not enter into a 
repurchase agreement without obtaining 
control of the securities unless all of the 
following minimum procedures are 
observed: (1) It is completely satisfied as 
to the creditworthiness of the 
counterparty; (2) the transaction is 
within credit limitations that have been 
pre-approved by the board of directors, 
or a committee of the board, for 
unsecured transactions with the 
counterparty; (3) periodic credit 
evaluations of the counterparty are 
conducted; and (4) the depository 
institution has ascertained that 
collateral segregation procedures of the 
counterparty are adequate. Unless 
prudential internal procedures of these 
types are instituted and observed, the 
depository institution may be cited by 
its financial supervisory agency for 
engaging in unsafe or unsound practices. 

All receipts and deliveries of either 
physical or book-entry securities should 
be made according to written 
procedures, and third party deliveries 
should be confirmed in writing directly 
by the custodian. It is not acceptable to 
receive confirmation from the 
counterparty that the securities are 
segregated in a depository institution's 
name with a custodian; the depository 
institution should, however, obtain a 
copy of the advice of the counterparty to 
the custodian requesting transfer of the 
securities to the depository institution. 
Where securities are to be delivered, 
payment for securities should not be 
made until the securities are actually 
delivered to the depository institution or 
its agent. The custodial contract should 
provide that the custodian takes 
delivery of the securities subject to the 
exclusive direction of the depository 
institution. 

Substitution of securities should not 
be allowed without the prior consent of 
a depository institution. The depository 
institution should give its consent before 
the delivery of the substitute securities 
to the depository institution or a third 
party custodian. Any substitution of 
securities should take into consideration 
the following discussion of “margin 
requirements.” 
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D. Margin Requirements. The amount 
paid by a depository institution under 
the repurchase agreement should be less 
than the market value of the securities, 
including the amount of any accrued 
interest, with the difference representing 
a predetermined margin. Factors to be 
considered in establishing an 
appropriate margin include the size and 
maturity of the repurchase transaction, 
the type and maturity of the underlying 
securities, and the creditworthiness of 
the counterparty. Margin requirements 
on U.S. Government and Federel agency 
obligations underlying repurchase 
agreements should allow the anticipated 
price volatility of the security until the 
maturity of the repurchase agreement. 
Less marketable securities may require 
additional margin to compensate for less 
liquid market conditions. Written 
repurchase agreement policies and 
procedures should require daily mark- 
to-market of repurchase agreement 
securities to the bid side of the market. 
Repurchase agreements should provide 
for additional securities or cash to be 
placed with the depository institution or 
its custodian bank to maintain the 
margin within the predetermined level. 

Margin calculations should also 
consider accrued interest on underlying 
securities and the anticipated amount of 
accrued interest over the term of the 
repurchase agreement, the date of 
interest payment and which party is 
entitled to receive the payment. In the 
case of pass-through securities, 
anticipated principal reductions should 
also be considered when determining 
margin adequacy. 

E. Prudent management procedures 
should be followed in the administration _ 
of any repurchase agreement. Longer 
term repurchase agreements require 
management's daily attention to the 
effects of securities substitutions, 
margin maintenance requirements 
(including consideration of any coupon 
interest or principal payments) and 
possible changes in the financial 
condition of the counterparty. Engaging 
in open repurchase agreement 
transactions without maturity dates may 
be regarded as an unsafe and unsound 
practice unless the depository institution 
has retained rights to terminate the 
transaction quickly to protect itself 
against changed circumstances. 
Similarly, automatic renewal of short- 
term repurchase agreement transactions 
without reviewing collateral values and 
adjusting collateral margin may be 
regarded as an unsafe and unsound 
practice. If additional margin is not 
deposited when required, the depository 
institution’s rights to sell securities or 
otherwise liquidate the repurchase 





agreement should be exercised without 
hestiation. 

F. Overcollateralization. A depository 
institution should use current market 
values, including the amount of any 
accrued interest, to determine the price 
of securities that are sold under 
repurchase agreements. Counterparties 
should not be provided with excessive 
margin. Thus, the written repurchase 
agreement contract should provide that 
the counterparty must make additional 
payment or return securities if the 
margin exceeds agreed upon levels. 
When acquiring funds under repurchase 
agreements it is prudent business 
practice to keep at a reasonable margin 
the difference between the market value 
of the securities delivered to the 
counterparty and the amount borrowed. 
The excess market value of securities 
sold by a depository institution may be 
viewed as an unsecured loan to the 
counterparty subject to the unsecured 
prudential limitations for the depository 
institution and should be treated 
accordingly for credit policy and control 
purposes. 

Dated: November 29, 1985. 

Robert J. Lawrence, 

Executive Secretary, FFIEC. 

[FR Doc. 85-28782 Filed 12-3-85; 8:45 am] 
BILLING CODE 6722-01-M 


FEDERAL MARITIME COMMISSION 


Ocean Freight Forwarder License; 
Revocations 


Notice is hereby given that the 
following ocean freight forwarder 
licenses have been revoked by the 
Federal Maritime Commission pursuant 
to section 19 of the Shipping Act of 1984 
(46 U.S.C. app. 1718) and the regulations 
of the Commission pertaining to the 
licensing of ocean freight forwarders, 46 
CFR Part 510. 

License Number: 798 
Name: Mary Morris Reid, dba Reid & 

Company 
Address: 150 Marine Street, Lake 

Charles, LA 70602 
Date Revoked: November 14, 1985 
Reason: Failed to maintain a valid 

surety bond 
License Number: 2733 
Name: Falcon Forwarding Co., Inc. 
Address: 177-25 Rockaway Bivd., 

Jamaica, NY 11424 
Date Revoked: November 20, 1985 
Reason: Failed to maintain a valid 

surety bond 
License Number: 2849 
Name: Amex International, Inc. 
Address: 1725 K Street, N.W.., 

Washington, D.C. 20006 


Date Revoked: November 20, 1985 

Reason: Surrendered license voluntarily 

License Number: 623 

Name: G.S. Doyle Co., Inc. 

Address: 467 Hicks St., Brooklyn, NY 
11231 

Date Revoked: November 25, 1985 

Reason: Surrendered license voluntarily 

Eugene P. Stakem, 

Deputy Director, Bureau of Tariffs. 

[FR Doc. 85-28645 Filed 12-3-85; 8:45 am] 

BILLING CODE 6730-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 


Privacy Act of 1974; Amendment of 
Existing System of Records 


AGENCY: Office of the Secretary, Office 
of the Assistant Secretary for Personnel 
Administration (OASPER), HHS. 
ACTION: Notification of modifications to 
a Privacy Act system of records. 


summary: The Office of the Secretary is 


publishing this revised notification of 
the MISER System of records to inform 
interested parties about modifications 
made in the System Name, System 
Location, Categories of Information, and 
the System Manager and Address. Some 
of these modifications will enable the 
Social Security Administration (SSA) to 
independently generate analytical 
reports using the MISER System data 
base. This notification does not contain 


_ any new routine uses. 


EFFECTIVE DATE: The changes made 
below are effective on or before 
February 3, 1986. 

FOR FURTHER INFORMATION CONTACT: 
Comments should be addressed to the 
Director, Office of Human Relations, at 
the address listed below. 

ADDRESSES: Bruce A. Nagler, Director, 
Management Information and 
Operations Support Staff, Room 2412 
Switzer Building, 330.C Street, SW.., 
Washington, D.C. 20201, 202-475-0372. 
SUPPLEMENTARY INFORMATION: This 
notice was last published in 49 FR 13428 
(1984). The management of this System 
was reassigned from the abolished 
Office of Personnel Systems Integrity to 
the Office of Human Relations due to a 
reorganization within the Office of the 
Assistant Secretary for Personnel 
Administration which was announced in 
50 FR 20850 (1985). The “System 
Location” section of the system notice is 
being changed to show the locations of 
the two computers which store the data 
base for this system of records. The 
Social Security Account Number is an 
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item of information being added to the 
“Categories of Records in the System” 
section of the system notice. These 
actions do not require a report of altered 
system under 5 U.S.C. 522a(o). 


09-09-0095 


Management Information System 
Efficiency Reporter (MISER) HHS/ 
ASPER/OHR. 


SECURITY CLASSIFICATIONS: 
None. 


SYSTEM LOCATION: 


Computer files are stored at these 
locations: (1) Division of Computer 
Research and Technology, National 
Institutes of Health, Building 12-A, 
Bethesda, Maryland 20205 and (2) Social 
Security Administration (SSA), EEO 
Office, 811 Altmeyer Building, 6401 
Security Boulevard, Baltimore, 
Maryland 21235. Paper files may be | 
stored at the above locations as well as 
at the Management Information and 
Operations Support Staff unit, Room 
2412, Switzer Building, 330 C Street, 
S.W., Washington, D.C. 20201. . 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 


Applicants for employment and 
current or former employees, who have 
a formal grievance, grievance 
reconsideration, merit system/ 
prohibited personnel practice complaint, 
or EEO complaint against the agency or 
agency official investigators, examiners, 
contractors, and/or clerical suport 
personnel, who are involved in case 


processing. 
CATEGORIES OF RECORDS iN THE SYSTEM: 


The automated and manual system 
consists of a variety of records 
pertaining to EEO complaints, HHS 
grievances, grievance reconsiderations, 
investigations of merit systems 
violations and prohibited personnel 
practices. In addition to the employee's 
name as a personal identifier, this 
system includes information such as 
Social Security account number, 
position title, grade, and series, 
organizational locations; race; sex; type 
of case; issue; basis; action on case; 
dates filed and received; processing 
events; names of staff involved in case 
processing; and weekly, monthly, and 
yearly production data. These records 
also include documentary and physical 
evidence, correspondence, information 
from personnel files, affidavits, 
investigative reports, analytical papers, 
computer discs, tapes, and hard copy 
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reports. The system includes EEO-case- 
tracking data of other components. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

Executive Order 11478, 42 U.S.C. 200e 
29 U.S.C. 833a, 5 U.S.C.1302, 3301, 3302, 
Executive Order 10577, Executive Order 
11787. 


PURPOSE(S): 

Information in this system of records 
is used in locating problem areas for 
personnel management evaluation, 
analyzing causes of lowered morale 
among Department employees, 
recommending policy regarding 
investigation and processing of 
complaints, case management and 
control, human resources planning, and 
to document investigations of merit 
systems and prohibited pe 
practices complaints. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM INCLUDING CATEGORIES OF USERS 
AND THE PURPOSES OF SUCH USE: 

Disclosures may be made: 

1. To a congressional office from the 
record of an individual in response to an 
inquiry from the congressional office 
made at the request of that individual. 

2. To the Department of Justice for the 
purpose of obtaining its advice, when 
desirable or necessary, to determine 
whether particular records are required 
to be disclosed under the Freedom of 
Information Act. 

3. In the event of litigation where the 
defendant is (a) the Department of 
Health and Human Services (HHS), any 
component of HHS or any employee of 
HHS in his or her official capacity; (b) 
the United States where HHS 
determines that the claim, is successful, 
is likely to directly affect the operations 
of HHS or any of its components; or (c) 
any HHS employee in his or her 
individual capacity where the Justice 
Department has agreed to represent 
such employee. HHS may disclose such 
record as it deems desirable or 
necessary to the Department of Justice 
to enable that Department to present an 
effective defense, provided such 
disclosure is compatible with the 
purpose for which the records were 
collected. 

4. To Equal Employment Opportunity 
Commission to refine the complaints 
processing procedure and to provide 
technical assistance to Federal agencies 
the Departments as it relates to the 
efficiency and effectiveness of their 
complaints systems. 

5. To the Office of Management and 
Budget to make a detailed and accurate 
assessment of the complaint program's 
cost effectiveness. 


6. To the Merit Systems Protection 
Board (including its Office of the Special 
Counsel) to investigate alleged 
violations of merit system principles. 

7. To the Office of Personnel 
Management (OPM) to carry out 
personnel management evaluations. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 

Magnetic tapes, disks, cassette tapes, 
bound notebooks, paper forms, and 
index cards in locked file cabinets. 


RETRIEVABILITY: 
Information is retrieved by names, 
docket numbers, or other data elements 
(e.g., type of case, organizational unit, 

dates). 


SAFEGUARDS: 

Safeguards are established in 
accordance with Part 6, ADP Systems 
Manual. Access to and use of these 
records is limited to those persons 
whose official duties require such 
access. Records are dept in locked files 
or a locked room. Data stored in the 
automated system is accessed through 
the use of passwords known only to 
authorized personnel. 


RETENTION AND DISPOSAL: 
Manual and automated records are 
destroyed by shredding or erasing after 
periods varying from one to five years 
after resolution or final disposition of 

the complaint or grievance. 


SYSTEM MANAGER AND ADDRESS: 

Director, Office of Human Relations, 
Room 508-E, Hubert H. Humphrey 
Building, 200 Independence Avenue, 
SW., Washington, D.C. 20201 


NOTIFICATION PROCEDURES: 

Exempt. However, consideration will 
be given to requests addressed to the 
System Manager. 


RECORD ACCESS PROCEDURES: 

Same as notification procedures. 
Requesters should also reasonably 
specify the record being sought. 


CONTESTING RECORD PROCEDURES: 

Exempt. However, consideration will 
be given to a request written to the 
system manager. Request should specify 
the information to be contested, and 
state the corrective action sought and 
the justification for the correction. 


RECORD SOURCE CATEGORIES: 
Information is either provided by the 
individual to whom EEO complaint, 
grievance, grievance reconsideration, 
merit system and prohibited personnel 
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practice complaints apply; derived from 
information supplied by others; or is 
supplied by documents related to the © 
investigation. Record sources may 
include a confidential source. 


SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

Records in the system of records will 
be exempt from the provisions of the 
Privacy Act concerning: Making the 
accounting of certain disclosures 
available; providing notification access 
and amendment; and the corresponding 
provisions of the Department’s Privacy 
Act regulation (45 CFR Part 5b). This 
exemption is based on 5 U.S.C. 
552a(k)(2). 

Dated: November 26, 1985. 

Thomas S. McFee, 

Assistant Secretary for Personnel 
Administration. 

[FR Doc. 85-28852 Filed 12-3-85; 8:45 am] 
BILLING CODE 4150-04-M 


Food and Drug Administration 
[Docket No. 85M-0523] 


University Optical Products Co.; 
Premarket Approval of ALGES™ 
(Hefilcon.A) Contact Lens 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing its 
approval of the application by 
University Optical Products Co., Largo, 
FL, for premarket approval, under the 
Medical Device Amendments of 1976, of 
the spherical ALGES™ (hefilcon A) 
Contact Lens. The lens.is to be. 
manufactured under an agreement with 
Flexlens, Inc., Rio Rancho, NM, which 
has authorized University Optical 
Products Co. to incorporate by reference 
information contained in its approved 
premarket approval application for the 
Flexlens™ (hefilcon A) Contact Lens. 
After reviewing the recommendation of 
the Ophthalmic Devices Penel, FDA's 
Center for Devices and Radiological 
Health (CDRH) notified the applicant of 
the approval of the application. 

DATE: Petitions for administrative 
review by January 3, 1986, 

ADDRESS: Written requests for copies of 
the summary of safety and effectiveness 
data and petitions for administrative 
review to the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Richard E. Lippman, Center for Devices 





and Radiological Health (HFZ-460), 
Food and Drug Administration, 8757 
Georgia Ave., Silver Spring, MD 20910, 
301-427-7940. 

SUPPLEMENTARY INFORMATION: On 
January 10, 1985, University Optical 
Products Co., Largo, FL 34294-2530, 
submitted to CDRH an application for 
premarket approval of the spherical 
ALGES™ (hefilcon A) Contact Lens. The 
lens ranges in powers from — 20.00 
diopters (D) to +20.00 D and is 
indicated for daily wear for the 
correction of visual acuity in aphakic 
and not-aphakic persons with 
nondiseased eyes that are myopic or 
hyperopic. The lens may be worn by 
persons who may exhibit astigmatism of 
2.00 D or less which does not interfere 
with visual acuity. It is to be disinfected 
by either a heat or chemical lens care 
system. The application included 
authorization from Flexlens, Inc., Rio 
Rancho, NM 87174, to incorporate by 
reference the information contained in 
its approved premarket approval 
application for the Flexlens™ (hefilcon 
A) Contact Lens (Docket No. 79M-0027). 

On July 15, 1985, the Ophthalmic 
Devices Panel, an FDA advisory 
committee, reviewed and recommended 
approval of the application. On October 
20, 1985, CDRH approved the 
application by a letter to the applicant 
from the Director of the Office of Device 
Evaluation, CDRH. 

A summary of the safety and 
effectiveness data on which CDRH 
based its approval is on file with the 
Dockets Management Branch (address 
above) and is available from that office 
upon written request. Requests should 
be identified with the name of the 
device and the docket number found in 
brackets in the heading of this 
document. 

A copy of all approved labeling is 
available for public inspection at 
CDRH—contact Richard E. Lippman 
(HFZ-460), address above. 

The labeling of the spherical ALGES™ 
(hefilcon A) Contact lens states that the 
lens is to be used only with certain 
solutions for disinfection and other 
purposes. The restrictive labeling 
informs new users that they must avoid 
using certain products, such as solutions 
intended for use with hard contact 
lenses only. The restrictive labeling 
needs to be updated periodically, 
however, to refer to new lens solutions 
that CDRH approves for use with 
approved contact lenses made of 
polymers other than 
polymethylmethacrylate, to comply with 
the Federal Food, Drug, and Cosmetic 
Act (the act) (21 U.S.C. 301 et seq.), and 
regulations thereunder, and with the 


Federal Trade Commission Act (15 
U.S.C. 41-58), as amended. Accordingly, 
whenever CDRH publishes a notice in 
the Federal Register of the approval of a 
new solution for use with an approved 
lens, the applicant shall correct its 
labeling to refer to the new solution at 
the next printing or at any other time 
CDRH prescribes by letter to the 
applicant. 


Opportunity for Administrative Review 


Section 515{d)(3) of the act (21 U.S.C. 
360e(d)(3)) authorizes any interested 
person to petition, under section 515(g) 
of the act (21 U.S.C. 360e(g)), for 
administrative review of CDRH'’s _ 
decision to approve this application. A 
petitioner may request either a formal 
hearing under Part 12 (21 CFR Part 12) of 
FDA's administrative practices and 
procedures regulations or a review of 
the application and of CDRH’s action by 
an independent advisory committee of 
experts. A petition is to be in the form of 
a petition for reconsideration under 
§ 10.33(b)(21 CFR 10.33(b)). A petitioner 
shall identify the form of review 
requested (hearing or independent 
advisory committee) and shall submit 
with the petition supporting data and 
information showing that there is a 
genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 
the petition, FDA will decide whether to 
grant or deny the petition and will 
publish a notice of its decision in the 
Federal Register. If FDA grants the 
petition, the notice will state the issue to 
be reviewed, the form of review to be 
used, the persons who may participate 
in the review, the time and place where 
the review will occur, and other details. 


Petitioners may, at any time on or 
before January 3, 1986, file with the 
Dockets Management Branch (address 
above) two copies of each petition and 
supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday thorugh Friday. 


This notice is issued under the Federal 
Food, Drug, and Cosmetic Act (secs. 
515{d), 520(h), 90 Stat. 554-555, 571 (21 
U.S.C. 360e(d), 360j(h))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10) and 
redelegated to the Director, Center for 
Devices and Radiological Health (21 
CFR 5.53). 
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Dated: November 26, 1985. 
James S. Benson, 
Acting Director, Center for Devices and 
Radiological Health. 
[FR Doc. 85-28767 Filed 12-3-85; 8:45 am] 
BILLING CODE 4160-01-M 


Health Care Financing Administration 


Medicare Program; Revision of 

of Medicare Benefit 
Notice and Review Procedures for 
Beneficiaries; Supplementary Medical 
Insurance (Part B); Court Order 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 


ACTION: Notice with comment period. 


SUMMARY: This notice complies with a 
U.S. District Court Order (Civil Action 
Case No. 77-488, Gray Panthers, .et al. v. 
Heckler) issued on November 4, 1985. 
The ordgr requires us to give notice to 
class members of the agreement 
(stipulation) reached by the Gray 
Panthers and the Department regarding 
notice and review procedures for 
Medicare beneficiaries dissatisfied with 
a carrier’s denial of all or part of a claim 
for services under Part B 
(Supplementary Medical Insurance) 
where the amount in controversy is less 
than $100. The agreement is part of a 
resolution of constitutional due process 
issues relating to certain notice and 
review aspects of the Medicare program 
identified in a remand order of the U.S. 
Court of Appeals for the District of 
Columbia Circuit in the case of Gray 
Panthers v. Schweiker (Gray Panthers 
I), 716 F.2d 23 (D.C. Cir., 1983). 


PRC POSED EFFECTIVE DATES: Provisions 
relating to the Explanation of Medicare 
Benefits form specified in the stipulation 
(Sections 7000 through 7022 of the 
Medicare Carriers Manual: Part 3— 
Claims Payment) will be effective on a 
nationwide basis within 120 days of 
entry of a final order by the U.S. District 
Court. Provisions relating to the toll-free 
telephone system (Section 5104 of the 
Medicare Carriers Manual: Part 3— 
Program Administration) will be 
effective on a nationwide basis within 
60 days of the entry of a final order by 
the U.S. District Court. 

Comment Period: Any objections or 
comments with regard to the stipulation 
must be mailed or delivered to the 
addresses provided below, and must be 
received by 5:00 p.m. on January 3, 1986. 
The Attorneys for the Government will 
forward a copy of all comments to the 
U.S. District Court for the District of 
Columbia and to the legal counsel for 
the plaintiffs. 
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ADDRESS: Mail comments to: Health 
Care Financing Administration, U.S. 
Department of Health and Human 
Services, Attention: BPO-60-NC, P.O. 
Box 26676, Baltimore, Maryland 21207. 

If you prefer, you may deliver your 
comments to one of the following 
addresses: 
Room 309-G, Hubert H. Humphre 

Building, 200 Independence Son. SW., 

Washington, DC, or 
Room 132, East High Rise Building, 6325 

Security Boulevard, Baltimore, 

Maryland. 

In commenting, please refer to file 
code BPO-60-NC. Comments will be 
available for public inspection as they 
are received, beginning approximately 
three weeks after publication of this 
document, in Room 309-G of the 
Department's offices at 200 
Independence Ave., SW., Washington, 
DC, on Monday through Friday of each 
week from 8:30 a.m. to 5:00 p.m. (phone: 
202-245-7890). 

FOR FURTHER INFORMATION, CONTACT: 
William Grant, 301-594-7847. 
SUPPLEMENTARY INFORMATION: 


Background 

Part B of the Medicare Program 
establishes a voluntary program of 
supplementary medical insurance 
covering, in general, 80 percent of the 
“reasonable charge” for physician and 
other medical services. A beneficiary 
who is denied payment of a claim for 
Part B services is sent notice of the 
denial by the carrier and informed of his 
rights to appeal the determination. If the 
amount in controversy is under $100, the 
beneficiary's appeal rights are limited 
by statute to a review determination 
under procedures established by HCFA 
under regulations at 42 CFR Part 405, 
Subpart H. As part of a nationwide class 
action suit, Gray Panthers v. Schweiker 
(Gray Panthers II), 716 F.2d 23 (D.C. Cir., 
1983), the Gray Panthers challenged this 
process of notice and reconsideration on 
grounds that it does not afford due- 
process of law to Medicare beneficiaries 
with claim disputes involving under $100 
after reconsideration. The U.S. Court of 
Appeals for the District of Columbia, 
which ruled on the case, remanded the 
case to the U.S. District Court and 
suggested among the options for 
proceeding that the parties involved 
attempt to resolve the outstanding due 
process issues through informal 
negotiations. The issues that were 
subject to negotiation included: 

1. The format and substance of the 
initial Part B notice to beneficiaries (the 
Explanation of Medicare Benefits 
(EOMB) form). This form is used by 
HCFA to explain initial determinations 


to beneficiaries, to serve as a record of 
medical services provided to them under 
Medicare as well as the status of their 
deductibles, and to inform beneficiaries 
of their rights to appeal the 
determination; and 

2. The operation of the Medicare toll- 
free telephone system (the Part B 
hearing aspect of the Gray Panthers II 
case). This system is used to receive, 
search, and answer inquiries from Part B 
beneficiaries regarding actions on 
claims paid or in process and to receive 
additional evidence from beneficiaries; 
to provide information on review and 
appeal rights and actions necessary by 
the beneficiaries; and to provide general 
program information. 

3. The question of whether the due 
process clause requires face-to-face 
hearing procedures for Part B claimants 
with disputes involving under $100 after 
written review and beyond the oral 
process provided by the toll-free 
telephone system and carrier “walk-in” 
services set forth in this document under 
the standards formulated by the court of 
appeals in Gray Panthers II. 

On September 6, 1985, the parties in 
the Gray Panthers II case reached 
agreement to adopt a revised version of 
the Part B initial determination notice 
and a revised program of administrative 
procedures for Part B that meet the 
dictates of due process and the 
administrative concerns of the 
Department. A stipulation was filed with 
the U.S. District Court on September 6, 
1985 and approved by the Court in a 
court order issued on November 4, 1985. 
The contents of the stipulation are being 
reprinted in this notice in accordance 
with the court order to inform all class 
members of the agreement reached. 
Class members have 30 days from the 
date this notice is published in the 
Federal Register to file any objections or 
comments with regard to the stipulation. 

The attachments referred to in the text 
of the stipulation printed below are not 
being reprinted in this notice. Copies 
may be obtained upon telephone request 
to William Grant, 301-594-7847 or upon 
written request to: U.S. Department of 
Health and Human Services, Health 
Care Financing Administration, Bureau 
of Program Operations, Division of 
Entitlement Requirements, Attn.: BPO- 
60-NC, 6325 Security Boulevard, Room - 
G-E-7, Meadows East Building, 
Baltimore, Md. 21207. 


Verbatim Text of Stipulation 


In the United States District Court for 
the District of Columbia 


The Gray Panthers, et al. Plaintiffs, v. 
Margaret M. Heckler, Secretary of 


49771 


Health and Human Services, Defendant, 
Civil Action No. 77-488. 


Stipulation To Resolve Outstanding Due 
Process Challenges to Certain Notice 
and Review Aspects of the Medicare 
Program 

This case is presently before the court 
on remand from Gray Panthers v. 
Schweicker (Gray Panthers II), 716 F.2d 
23 (D.C. Cir. 1983). Following 
negotiations between the parties on the 
issues identified by the remand order, 
the Gray Panthers, et al., plaintiffs, and 
Margaret M. Heckler, Secretary of the 
Department of Health and Human 
Services defendant, hereby stipulate 
that all the constitutional due process 
issues relating to Part B raised by the 
complaint in this action have been 
subject to negotiations, and that a 
mutually satisfactory agreement has 
been reached for resolving the 
substance of the Constitutional issues 
relating to Part B as further discussed in 
this Stipulation. The agreements 
reached by the parties, and set forth in 
the instant Stiplulation, shall be 
presented to the Court and shall 
constitute an agreement that the 
amendments to Medicare notice and 


"review procedures set forth herein 


affords plaintiffs procedural due process 
of law and protects the administrative 
integrity of the Medicare program under 
Part B. The stipulation in and of itself 
does not constitute evidence or an 
admission by either party as to any 
issue of law or fact implicated by this 
action. 


I. The Notice Issues 


Of the two parts of the Medicare 
program, the Hospital Insurance, or Part 
A portion, and the Supplemental 
Medical Insurance, or Part B portion, the 
parties stipulate to changes only in the 
initial notice to beneficiaries in the Part 
B program. Part B notices other than the 
so-called Explanation of Medicare 
Benefits {EOMB) form, were not subject 
to the instant complaint or subject to 
negotiation by the parties or review by 
this Court. 

The re‘inement of the EOMB was the 
subject of numerous negotiations, 
conference calls, written exchanges and 
discussions among counsel and the 
parties. Consistent with the instruction 
of the Court of Appeals, the revised 
EOMB instructions and proposed format 
for the EOMB contained in Medicare 
Carriers Manual Part 3, Transmittal No. 
973 and a June 15, 1983, amendment 
thereto, were used as a starting point or 
negotiations concerning the format and 
substance of the revised EOMB form. 
(We will refer herein to the EOMB 
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sample form that was part of 
Transmittal No. 973, as amended June 
15, 1983, as “the interim EOMB”.) These 
negotiations ultimately resulted in 
agreements that are embodied in revised 
Medicare Carriers Manual Sections 7000 
through 7022, a copy of which is 
attached to this stipulation as 
Attachment A. 

A. Certain general principles which 
relate to the format and 
comprehensibility of the EOMB were 
agreed upon and stipulated to, as 
follows: 

1. The type size for all the pre-printed 
matter on the EOMB will be no smaller 
than 10 point type on 2 point leading. 
Computer-generated information will be 
no more than six lines to an inch. 

2. There will be consistency in the 
words and phrases used on the EOMB. 

3. The EOMB will be written using the 
simplest English possible to convey the 
information required. 

4. Upper and lower case printing will 
be used in both the preprinted 
information and in computer-generated 
information for each claim by carriers 
that have that capacity. The Secretary 
will require those carriers that do not 
now possess printers with upper and 
lower case print capability to acquire 
such printers when they replace existing 
printers and as new equipment becomes 
available. 

B. With regard to the presentation of 
printed data on the front of the EOMB, 
the following changes to the format 
employed in Transmittal No. 973, as 
amended, were stipulated to by the 
parties: 

1. To avoid confusion and to save 
space, the claim and control numbers 
will be printed only one time on the 
bottom of the form. 

2. The word “Important” which 
precedes the message regarding 
deadline for requesting review will be a 
larger type size than the other language 
in that message. Additionally, the 
following language will follow the word 
“IMPORTANT” to make clear the 
distinction between telephoning the 
carrier for information and requesting a 
review: “If you do not agree with the: 
amounts approved, you may request a 
review. To do this, you must write to us 
before (date). (See Item 1 on the back).” 

3. The responsible government 
agency, Health Care Financing 
Administration, will continue to be 
identified on the EOMB. 

4. The title of the form, “Your 
Explanation of Medicare Benefits” will 
be unchanged. 

5. The word “now” will be added to 
the deductible message so that it will 
read: “You have now met (amount) of 
the (amount) deductible for (year)”’. 


6. The format on the front of the 
EOMB will be uniform for all carriers, 
and can be altered only with the prior 
approval of the defendant. 

C. With regard to information on the 
back of the EOMB form, the following 
changes were stipulated to: 

1. The information will be presented 
in a question and answer format. 

2. Items 1 and 3 of the original EOMB 
will be combined, and the new Item 1 
will read as it appears in the EOMB 
sample in Attachment A. 

3. Item 2, which pertains to review of 
the claim, was revised to be clearer and 
provide additional information 
regarding the review process, including 
information which advises the claimant 
about data which might be useful for 
purposes of explaining to the carrier 
‘why “the treatment was necessary in 
your case.” This item also explains the 
requirement that review must be 
requested in writing within six months 
unless there was good cause for delay 
(e.g., “like illness”). These revisions 
appear in the EOMB sample in 
Attachment A. 

4. Item 4 of the interim EOMB will be 
amended to delete detailed information 
in the interim EOMB concerning 
services paid at less than 80 percent, so 
that Item 4 will appear as it does in the 
EOMB sample in Attachment A. 

5. The paragraph on Assignments of 
claims contained in Item 5 of the interim 
EOMB will be separately numbered, as 
it now appears in Attachment A. This 
paragraph will also be referenced in 
computer messages on the front of the 
form which explain the limitation on the 
beneficiary's own liability. 

6. Item 5 explains in general terms 
why the amount of a claim approved by 
the carrier may be less than the amount 
billed. In separate subparagraphs, this 
item explains the differences between 
the amounts “billed,” the “customary 
charge,” and the “prevailing charge” for 
covered medical services, and further 
explains that Medicare will only 
approve payment in the lowest of the 
three amounts. The parties stipulated 
that “reasonable charge” reductions 
from billed amounts noted in the front of 
the form will make specific reference to 
either subparagraph “b.” or ‘‘c.” of Item 
5 (as they appear in Attachment A) in 
order to explain the particular basis for 


_ any such reduction. Item 5 on the 


interim EOMB will further be amended 
to include a paragraph which directs: “If 
you think the payment on this claim is 
wrong, see Items 1 and 2.” 

7. To accommodate carriers that 
operate in more than one location, the 
carrier local and toll-free telephone 
numbers and walk-in and mail 
addresses will be permitted to be 
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computer-printed on the front of the 
EOMB. 

D. With regard to the computer- 
generated messages that are specific to 
each claim, the following was stipulated 
to: . 

1. Except as indicated, the general 
message format employed in the interim 
EOMB was retained. Within that 
framework the Secretary will require all 
carriers to implement a series of 
standardized messages that will, with 
specificity, explain to the beneficiary the 
basis on which his or her claim was 
denied in whole or in part. These more 
specific messages are set out in the 
Medicare Carriers Manual at Sections 
7012 through 7016, (Attachment A). The 
Secretary is committed that these 
messages and those developed in the 
future will be written in the simplest 
English possible to convey the necessary 
information. 

2. The narrative text of a claim 
determination message will not enter the 
space in which the column of figures of 
BILLED and APPROVED amounts 
appears. 

3. For each claim reduced by the 
“reasonable charge” determination 
method, an explanatory message will be 
printed referring the beneficiary to the 
sub-paragraph of Item 5 on the back of 
the EOMB which thereby explains 
whether the billed, customary, or 
prevailing charge was the basis of the 
determination. 

4. There are occasions when a special 
“gap filling” formula, employing a 
“relative value scale,” is used to 
determine the customary or prevailing 
charge for a particular service. In those 
instances, Item 5 on the back of the 
EOMB does not fully reveal how the 
“Approved Amount” is determined. 
When the general method of 
determining customary or prevailing 
charges cannot be employed, the 
appropriate message at E3 or E4 of 
Section 7014 of the Medicare Carriers 
Manual will be printed to alert the 
beneficiary that “a special method” was 
used. 

5. The parties stipulated that multiple 
claims will not be reported in the same 
line except where those claims were for 
the same service, from the same 
physician or supplier, and were all 
uniformly reduced or denied, if at all, by 
the same amount for the same reason. In 
such instances, the beneficiary can 
presume that the explanatory message 
given applies across the board to the 
multiple claim actions. Conversely, 
separate line itmes will appear where 
services were provided by a different 
physician or supplier, different services 
were provided by the same physician or 





Federal Register / Vol. 50, No. 233 / Wednesday, December 4, 1985 / Notices 


provided by the same physician or - 
supplier and there were different actions 
(denials or reductions) involved. 

The Manual instructions at 3. of page 
7-17 of Attachment A will be clarified to 
read: “The same services were provided 
by the same physician/supplier but the 
billed amounts are not the same for 
of the services, or the denial or 
reduction reasons are not the same for 
each of the services.” 

6. The number of services reported on 
a line will preceed the type or 
explanation of services (e.g., “3 inpatient 
vists ....”). 

7. The first computer-generated 
paragraph on each EOMB will advise 
whether each claim reported was taken 
on assignment, (in which case messages 
Ai and A2 will be printed); or whether 
the claim was unassigned (in which case 
message U1 will appear). For claims 
situations in which assignment was not 
taken, each claim will be attended by a 
revised statement U6, which will read: 
“Assignment was not taken on your 
claim (Control No. 000-000-000-000) for 
($0000.00). See Item 4 on back.” 

8. The Explanatory and Denial 
messages set out at Section 7012 of the 
Medicare Carriers Manual incorporates 
the messages that were mutually 
devised and stipulated to by the parties. 
The following messages were revised to 
adopt “plain English” standard to 
enhance intelligibility: 1.2-1.5, 1.7-1.8, 
3.1-3.5, 4.1-4.3, 4.5, 5.1, 6.2, 6.46.5, 8.1, 
8.3-8.6, 9.1-9.2, 10.1, 11.1-11.5, 13.1, 14.2, 
15.1-15.3, 16.1-16.14, 17.6—-17.8, 18.1, 19.2— 
19.3, 19.6-19.8, 21.3, 22.1, 23.4, 23.8, 25.2— 
25.4, 25.6-25.9, 27.1 and 29.2. 

9. Certain of the messages set out in 
Section 7014 of the Medicare Carriers 
Manual incorporate simple English 
messages that were mutually devised by 
the parties. Specific messages that were 
agreed upon are A1, A3, A6, A13, U1, 
[and the footnotes or supplemental 
statements in the manual relating to U4 
and U5], E3, £4, E12 and E13. 

10. Section 7016 of the Medicare 
Carriers Manual sets out the conditions 
for using the messages listed in Section 
7014. Particular portions of this section 
will effect the messages mentioned in 
paragraphs 5 and 6 above. Those 
portions which have been stipulated to 
by the parties are subsection 7016.2, and 
Items 2-4, and subsection 7016.3. 

11. Those messages that had originally 
made reference to a claimant’s 
“condition” or “diagnosis” (e.g., Parts 
16.1-16.3 of Section 7012 in Transmittal 
No. 973, supra) were revised to remove 
that reference, and to more accurately 
reflect the basis on which the coverage 
determinations are made. The revised 
messages that were agreed and 


stipulated to appear at Section 7012, 
Part 16.0. As part of this revision the 
parties stipulated that the beneficiary 
would be expressly advised by 
supplemental message to “See item 1 on 
back” in connection with these 
messages. The parties further stipulated 
to revise the language of Item 1 to 
include additional language which might 
be supplied to justify the billed claim, in 
addition to including a denial message, 
such as “Medicare usually does not pay 
for this many” services, visits, or the 
like. 

Il. The Part B Hearing Aspects of This 
Case 


The final revisions of the Medicare 
Part B toll-free telephone system to 
which the Court of Appeals referred in 
Gray Panthers II are set out in Medicare 
Carriers Manual, Section 5104, a copy of 
which appears as Attachment B hereto. 

A. The parties voluntarily undertook 
to modify, through discussions and 
negotiations, the Medicare Part B toll- 
free telephone system that is referenced 
in the EOMB. Using a draft HCFA 
Intermediary Manual transmittal 
regarding beneficiary services as a 


working model, the following principles 


were stipulated to: 

1. Each Medicare Part B carrier will 
operate a toll-free telephone system for 
the purpose of receiving, researching, 
and answering inquiries from Part B 
beneficiaries regarding actions taken on 
specific Medicare Part B claims paid or 
in process, receiving orally from the 
beneficiary additional evidence needed 
to have a claim processed, providing 
orally information about review and 
appeal rights and actions required by 
the beneficiary to utilize those rights, 
and providing orally general program 
information. 

2. Each carrier will be able te provide 
the caller with specific information 
regarding claims in process and claims 
completed, e.g., explanations of 
reasonable charge and medical 
necessity determinations, and 
information regarding the type of 
services to which the claim relates. 

3. Each carrier employee who receives 
inquiries, performs necessary research, 
and provides answers, must have access 
to a computer terminal capable of 
retrieving claims information on 
services, computations, and payments of 
benefits for specific claims. Access must 
be such that the representative will have 
the information readily available at his 
or her work station. The representative 
must also have access to an out-going 
telephone in order to return calls. 

4. Each teleplione representative must 
be fully trained to respond to 
beneficiary questions, substantive and 


* 
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procedural. Telephone staff must 
possess telephone communications 
skills and knowledge of Medicare claims 
and review processing. Each carrier 
must provide a training program which 
addresses eligibility, coverage, benefits, 
claims procedures, administration of the 
Medicare program, use of the Carriers 
Manual, telephone communication 
techniques, and the use of carrier 
computer terminals. 

5. Whenever a caller requires 
information or advice about the facts of 
a claim that cannot be answered during 
the initial telephone call, the carrier will 
be required to examine the claim at 
issue, determine the accurate response, 
and call back the caller in a timely 
fashion. The telephone representative 
must have access to professional staff of 
the carrier to obtain information or 
judgments necessary to answer inquiries 
which must be called back. Professional 
staff will be required to review the 
claims file, provide information 
necessary to completely answer the 
inquiry, explain the requirements, 
process any evidence used to make the 
decision on a claim, and identify the 
type of evidence that should be 
submitted to assist the claimant who 
wishes to have a claim reviewed. The 
content of a substantive telephone call 
{i.e., those providing information on a 
specific claim) must be documented and 
made part of the record. 

6. Persons inquiring about denied or 
reduced claims are entitled to have the 
basis of the denial or reduction 
explained. These inquiries are not to be 
considered a “review” of those claims. If 
the caller is in any way dissatisfied with 
the explanation provided, the carrier 
must advise the caller that a review of 
the claim can be requested within six 
months of the date the notice is 
received. If the caller is at all interested 
in seeking a review of the claim(s), the 
carrier must advise the caller of how a 
review can be initiated and what 
specific additional information may be 
submitted in support if the claim. If, in 
reviewing a claim record, a carrier 
employee believes that there may be 
some basis for a caller's complaint, the 
employee should encourage the caller to 
request a review. If the six-month filing 
period has elasped, the carrier should 
advise the beneficiary of the “good 
cause” exception to filing within the six- 
month time period and explain what 
may constitute good cause. Calls 
regarding denied or reduced claims shall 
be made a part of the claims record, and 
shall also serve to establish an earlier 
filing date for beneficaries who later file 
written requests for review. 
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7. The level of service for busy signal 
must satisfy current policy and budget 
guidelines (e.g., 80 percent of persons 

the carrier, whether local cr long 
distance, will reach the carrier during 
the initial call without reaching a busy 
signal). The calls reaching the carrier 
must be acknowledged within 20 
seconds, and must be taken by a 
telephone representative within 120 
seconds of being acknowledged. 

8. Eighty percent of all calls must be 
handled to completion {i.e., the caller is 
given all necessary information to 
answer the caller's inquiry) on the initial 
call. In reaching this completion rate, the 
quality of service is not to be diminished 
or relinguished. Calls requesting 
information regarding review or hearing 
= should be counted as completed 
calls. 

9. Where a call cannot be completed 
during the initial contact, the caller must 
be called back within two working days, 
even if additional time is required to 
completely respond to the inquiry. A 
final responsive reply must be given as 
soon as the necessary information is 

obtained. 

' 10. For all responses to beneficiary 
inquiries on claims, reductions or 
denials, the Secretary shall require the 
carrier to measure quality of service for 
accuracy, responsiveness, clarity, and 
tone at least on a quarterly basis. 
Carriers will be required to take 
remedial action where appropriate to 
maintain a high level of quality. The 
Secretary shall regularly, and not less 
than twice a year, review the quality of 
service of each carrier, and take such 
remedial action as may be necessary to 
maintain a high degree of quality for 
each carrier. 

B. Insofar as the question of whether 
face-to-face meetings between Part B 
claimants and carriers is concerned, in 
addition to the changes made in the 
EOMB and the implementation of the 
new toll-free telephone system, the 
parties have stipulated that each carrier 
will offer “walk-in” facilities, at its place 
of operation to provide those 
beneficiaries who wish to meet 
personally with a carrier representative 
to discuss their claims an opportunity to 
do so. The walk-in representatives must 
have the same access to information, 
computers, professional staff, and other 
support required for telephone 
representatives. Beneficiaries who make 
use of this walk-in service must be able 
to receive the same information and the 
same quality available to telephone 
callers. A record of the walk-in inquiry 
must be made just as is required for 
telephone callers who may request a 
review. A walk-in beneficiary who is 
not satisfied after meeting with the 


~ 


carrier representative should be assisted 
in completing those forms necessary to 
initiate a review. Persons who visit a 
carrier walk-in facility must not be 
required to wait for more than ten 
minutes before they meet with a carrier 
representative. Seating must be 
provided in the waiting area and the 
interview area. As with the telephone 
system, 80 percent of all inquiries must 
be handled to completion during the 
initial interview. 

Ill. Retroactive Relief to the Class 


The parties agree that the relief 
afforded will be prospective only and 
that no retroactive relief is required to 
be afforded to the class. 


IV. Notice to the Class 


The parties agreed that the new 
EOMB notice that is to be implemented 
and which will be sent to class members 
as they submit claims will serve on its 
face to afford all class members and all 
other Part B beneficiaries with plain and 
adequate notice of the Medicare 
program changes stipulated to herein 
insofar as they pertain to the EOMB and 
to the availability of the new toll-free 
telephone system and Part B walk-in 
service. 

Rule 23(e), Fed. R. Civ. P., [Federal 
Rules of Civil Procedures] separately 
requires that notice of a proposed 
dismissal or compromise of a class 
action shall be given to all members of 
the class in such manner as the Court 
directs. Given that other aspects of this 
case will be resolved by the Court, the 
parties are not in agreement as to 
whether or not Rule 23(e) applies. 
Nonetheless, in view of the enormity of 
the potential class of unnamed plaintiffs 
in this case; the volume of the instant 
Stipulation and supporting materials; the 
fact that the instant class was certified 
pursuant to Rule 23(b)(2) rather than 
under Rules 23(b)(3) and the individual 
notice procedures of Rule 23(c)(2), Fed. 
R. Civ. P.; and the existence of numerous 
organizations which actively follow 
changes in Medicare procedures on 
behalf of beneficiaries, the parties 
hereby stipulate that they will, upon the 
Court's approval, publish this 
Stipulation (and make attachments 
available upon request) in the Federal 
Register, along with an accompanying 
notice advising class members that any 
objections to the proposed Stipulation 
must be filed with the District Court for 
the District of Columbia within 30 days 
of the publication of the notice. 


V. Implementation Schedule 


The revised EOMB sets forth 
instructions (Attachment A) which shall 
be.in effect on a nationwide basis within 
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120 days of the entry of a final order by 
the-district court. The revised toll-free ' 
telephone system instructions, which 
appear at Attachment B, shall be in 
effect on a nationwide basis within 60 
days of the entry by the district court of 
a final order. 


VI. Disposition of Action 


In this stipulation the parties set forth 
their agreement to adopt a revised 
version of the Part B initial 
determination notice and a revised 
program of administrative procedures 
regarding Part B which, in their present 
form, are considered by the plaintiffs 
and the defendant to meet “both the 
dictates of due process and the 
administrative concerns of the 
Department.” Gray Panthers II, 716 F.2d 
at 40. The parties are unable to agree on 
a process, if any, to be followed if the 
defendant wishes to make future 
changes in these Part BEOMB and 
administrative procedures. The 
Secretary believes that future legislative 
procedures. The Secretary believes that 
future legislative, technological, 
experimental and budgetary changes as 
well as practical experience that may be 
gained in administering the system may 


' dictate changes in agency procedures. 


The parties are unable to agree on the 
proper form of an order disposing of 
these issues. The parties accordingly 


‘will set forth their respective 


contentions regarding the proper 
disposition of this action in the context 
of the dispositive cross motions they 
intend to file concerning Part A 
procedures. 


VII. Part A Issues 


The parties have been unable to reach 
agreement as to Part A issues. We will 
address those issues in appropriate 
motions, 


VIII. Attorney Fees 


The parties have reached no 
agreement regarding the award of 
attorney's fees and costs, which issue 
will be addressed through the filing of 
appropriate motions within such time as 
shall be specified by the Court. 

The foregoing constitutes the full 
agreement reached by the parties in this 
action. A proposed order which 
embodies these agreements is attached 
hereto. 

Agreed to by the parties through their 
respective counsel this 6th day of 
September, 1985. 


(Catalog of Federal Domestic Assistance 
Program No. 13.774 Medicare ee 
Medical Insurance)) 
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Dated: November 19, 1985. 
C. McClain Haddow, 
Acting Administrator, Health Care Financing 
Administration. 
[FR Doc. 85-28784 Filed 12-3-85; 8:45 am] 
BILLING CODE 4120-01-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


North American Waterfowl 
Management Plan; Draft 

AGENCY: Fish and Wildlife Service, 
Interior. ‘ 
ACTION: Notice of availability, 


summary: The Convention for the 
Protection of Migratory Birds of 1916 
between the United States and Great 
Britain (on behalf of Canada) was ~ 
established to ensure conservation of 
migratory birds. The Convention has 
served as the basic foundation for 
cooperative waterfowl management 
programs that have evolved in each 
country since then. However, there has 
never been developed a specific plan 
whereby both countries agree on a 
specific course of action for 
implementing the Convention. In order 
to provide an overall framework at the 
international level for a joint 
management of waterfowl and their 
habitats, this notice advises the public 
that a draft plan outlining objectives and 
proposing a number of strategies and 
solutions, is available for review and 
comment. The title of this document is 
North American Waterfowl 
Management Plan—Draft. 

The draft Plan does not cover all 
waterfowl issues in North America, but 
rather outlines objectives, and proposes 
strategies and solutions where 
international cooperation is essential. 
Species-specific and geographically 
hmited efforts, for the most part, are left 
to existing mechanisms through flyway 
councils and other subunits in the 
existing management scheme. The 
primary emphasis of the Plan is the 
international framework for cooperative 
action, directed at preservation and 
~ management of waterfowl habitat in 
Canada and the United States leading to 
specific population objectives. The Plan 
is written on a 15-year timeframe, with 
full review and modification as 
necessary at 5-year intervals. 

DATE: Written comments are requested 
by February 3, 1986. 

ADDRESS: Copies are available in Room 
536, 1717 H Street, NW., Washington, 
DC or can be obtained by contacting the 
U.S. Fish and Wildlife Service, Office of 
Migratory Bird Management, Matomic 


Building—Room 536, Washington, DC 
20240 (phone 202/254-3207). Comments 
should be addressed to Director (FWS/ 
MBMO), U.S. Fish and Wildlife Service, 
Office of Migratory Bird Management, 
Matomic Building—Room 536, 
Washington, DC 20240. 
FOR FURTHER INFORMATION CONTACT: 
Rollin D. Sparrowe, Chief, Office of 
Migratory Bird Management, U.S. Fish 
and Wildlife Service, Matomic 
Building—Room 536, Washington, DC 
20240. Telephone (202) 254-3207. 

Dated: November 27, 1985. 
F. Eugene Hester, 
Deputy Director. 
[FR Doc. 85-28788 Filed 12-3-85; 8:45 am] 
BILLING CODE 4310-55-M 


Bureau of Land Management 
[M 66593] 


Issuance of Disclaimer of Interest to 
Lands in North Dakota 


AGENCY: Bureau of.Land Management, 
Interior. 
ACTION: Proposed Disclaimer. 


SUMMARY: Notice is hereby given that 
the United States of America, pursuant 
to the provisions of section 315 of the 
Federal Land Policy and Management 
Act of 1976, 43 U.S.C. 1745 (1982), 
intends to disclaim all interest in the 
following described property to-wit: 


5th Principal Meridian 


T. 153 No., R. 101 W., 
Sec. 19, lots 4, 5, and 8. 


The area described contains 38.00 
acres in McKenzie County according to 
the official plat of survey approved 
March 30, 1901. 

After review of the official records 
and other evidence concerning these 
lands, it is the position of the Bureau of 
Land Management that, since the date of 
said survey, the lands described above 
were eroded in their entirety by the 
gradual eastward movement of the 
Missouri River. The lands now 
occupying the area formerly occupied by 
those lots are the result of accretions to 
lots on the west bank of the river or an 
island formed from the bed of the river. 

It is understood that any disclaimer 
issued will contain an exception to 
protect the interest (surface and all 
minerals except oil and gas) in the 
accretions acquired by the United States 
for Garrison Project Tract HH 3179-2 
under Warranty Deed dated February 
13, 1958. 

Any person wishing to submit a 
protest or comments on the above 
disclaimer should do so in writing 
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before the expriation of 90 days from the 
date of publication of this notice. If no 
protest is received, the disclaimer will 
be issued no sooner than 90 days after 
publication of this notice in the Federal 
Register. 

appress: Information concerning these 
lands and the proposed disclaimer may 
be obtained from and protest filed with 
Montana State Director (930), Bureau of 
Land Management, 222 No. 32nd Street, 
P.O. Box 36800, Billings, Montana 59107. 


FOR FURTHER INFORMATION CONTACT: 
James Binando, (406) 657-6090. 

Dated: November 25, 1985. 
John A. Kwiatkowski, 
Deputy State Director, Lands and Renewable 
Resources. 
[FR Doc. 85-28770 Filed 12-3--85; 8:45 am] 
BILLING CODE 4310-DN-M 


Eugene District Advisory Council; 
Meeting 


Notice is hereby given in accordance 
with section 309 of the Federal Land © 
Policy and Management Act of 1976 that 
a meeting of the Eugene District 
Advisory Council will be held on 
December 20, 1985, at 9:00 a.m. Pacific 
Standard Time in Room 227 in the 
Federal Building at 211 E. 7th Avenue, 
Eugene, Oregon. 

The agenda for the meeting will 
include: (1) A proposed study for 
enhancing anadromous fish habitat in 
the Lake Creek Basin; and (2) a 
summary of current issues faced by the 
District. 

The meeting is open to the public. 
Interested persons may make oral 
statements to the Council between 10:05 
a.m. and 10:15 a.m. or file written 
statements for the Council's: 
consideration. Anyone wanting to make 
an oral statement must notify the 
District Manager, Bureau of Land 
Management, 1255 Pearl Street, Eugene, 
Oregon 97401, by December 18. 
Depending on the number of people 
wanting to make oral statements, a per 
person time limit may be established by 
the District Manager. 

Summary minutes of the Council 
meeting will be maintained in the 
District Office and be available for 
public inspection and reproduction 
during regular business hours within 30 
days following the meeting. 

Date of Issue: November 26, 1985. 

Melvin D. Clausen, 

District Manager. 

[FR Doc. 85-28779 Filed 12-3-85; 8:45 am] 
BILLING CODE 4310-33-M 
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INTERNATIONAL TRADE 
COMMISSION 


[Investigation No. 337-TA-194] 


Certain Aramid Fiber; issuance of 
Limited Exclusion Order 


AGENCY: International Trade 
Commission. 

AcTiION: Notice is hereby given that the 
Commission has issued a limited 
exclusion order in the above-captioned 
investigation prohibiting the unlicensed 
importation of certain aramid fiber in 
the form of fiber, yarn, pulp, staple, 
chopped fiber, paper, felt, or fabric, 
manufactured abroad by Akzo N.V., 
Enka N.V., Aramide Maatschappij VoF., 
or Akzona, Inc. or.any of their affiliated 
companies, parents, subsidiaries, 
licensees, or other related business 


entities, or their successors or assigns. 


FOR FURTHER INFORMATION CONTACT: 
Catherine R. Field, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, telephone 202-523- 
0189. 

SUPPLEMENTARY INFORMATION: On April 
18, 1984, the Commission received a 
complaint filed on behalf of E.I. du Pont 
de Nemours & Co. (Du Pont} of 
Wilmington, Delaware. The complaint 
alleged unfair methods of competition 
and unfair acts in the importation or 
sale of certain aramid fiber. On May 14, 
1984, the Commission voted to institute 
an investigation to determine whether 
there was a violation of subsection (a) 
of section 337 of the Tariff Act of 1930, 
19 U.S.C. 1337, and 19 U.S.C. 1337a, in 
the unlawful importation of certain 
aramid fiber into the United States or in 
its sale, by reason of alleged production 
of such fiber overseas by means of a 
process allegedly covered by the claims 
of U.S. Letters Patent 3,767,756, the 
effect or tendency of which is to destroy 
or substantially injure an industry, 
efficiently and economically operated, 
in the United States. 49 FR 21806. The 
notice of investigation named the 
following respondents: Akzo N.V., Enka 
B.V., and Aramide Maatschappij VoF, 
all of the Netherlands, and Akzona, Inc., 
of Enka, North Carolina. 

On July 15, 1985, the Commission 
affirmed the initial determination (ID) of 
the presiding administrative law judge 
(ALJ) that there was a violation of 
section 337 of the Tarriff Act of 1930 in 
the unauthorized importation into the 
United States, and in the sale, of certain 
aramid fibers manufactured abroAd by a 
process that, if practiced in the United 
States, would infringe claim 13 of the 
'756 patent with the tendency to 
substantially injure an industry, 


efficiently and economically operated, 
in the United States. 50 FR 30245. : 

The Commisssion published a notice 
in the Federal Register requesting 
written submissions on the issues of 
remedy, public interest, and bonding. In 
addition to submissions from the parties 
to the investigation, the Commission 
received comments from the 
Government of the Netherlands, the 
Delegation of the European 
Communities, the U.S. Customs Service, 
and several members of the public. 

Copies of the Commission's Action 
and Order, the nonconfidential version 
of the ALJ's ID, and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436, 
telephone 202-523-0161. Hearing- 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission's TDD terminal on 202-724- 
0002. 

Issued: November 25, 1985. 

By order of the Commission. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 85-28834 Filed 12-3-85; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigation No. 337-TA-215] 


Certain Double-Sided Floppy Disk 
Drives and Components Thereof; 
Denial of Motion for an Advisory 
Opinion and Advisory Opinion 
Proceedings 


AGENCY: International Trade 
Commission. 

ACTION: The Commission will not issue 
an advisory opinion or conduct an 
advisory opinion proceeding to 
determine whether the temporary 
exclusion order in the above 
investigation includes various models of 
double-sided floppy disk drives 
manufactured by respondent Mitsubishi 
Electric Corporation and imported into 
the United States by respondent 


Mitsubishi Electronics America, Inc. 


SUMMARY: On October 11, 1985, 
respondent Mitsubishi Electric 
Corporation and respondent Mitsubishi 
Electronics America, Inc. filed a motion 
(Motion No. 215-60"C”’) for an advisory 
opinion as to whether certain models of 
double-sided floppy disk drives are 
subject to the limited temporary 
exclusion order issued by the 
Commission in the above-captioned 


investigation on September 4, 1985. The 
Commission denied Mitsubishi's request 
and will not conduct advisory opinion 
proceedings or issue an advisory 
opinion with regard to the temporary 
exclusion in the above-captioned 
investigation. 

FOR FURTHER INFORMATION CONTACT: 
Marcia H. Sundeen, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, telephone 202-523- 
0350. 

SUPPLEMENTARY INFORMATION: On 
September 4, 1985, the Commission 


’ issued a limited temporary exclusion 


order (TEO) in the above-captioned 
investigation. The TEO excludes double- 
sided floppy disk drives manufactured 
by respondents Mitsubishi that there is 
reason to believe infringe U.S. Patent 
No. 4,151,573 (the 573 patent), except 
under payment of a 25 percent bond. 

On October 11, 1985, Mitsubishi filed 
a motion (Motion No. 215-60“C”) with 
the Commission for an advisory opinion 
pursuant to § 211.54(b) of the 
Commission's Rules. 19 CFR 211.54(b). 
Mitsubishi requested the Commission to 
issue an advisory opinion as to whether 
specific models of eight-inch drives 
(Model Nos M2894-6 and M2896) and 
specific models of recently introduced 
drives (Model Nos. MF501, MF501A and 
MF353A) are subject to the TEO. 
Complainant Tandon Corporation filed a 
response to Mitsubishi’s motion. 

This action is taken under the 
authority of section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337) and Commission 
Rule 211.54{b) (19 CFR 211.54(b)). 

Copies of the Commission’s action 
and order and all other non-confidential 
documents filed in connection with this 
investigation are available for 
inspection during official business hours 
(8:45 a.m. to 5:15 p.m.) in the Office of 
the Secretary, U.S. International Trade 
Commission, 701 E Street NW., 
Washington, D.C. 20436, telephone 202- 
523-0161. Hearing impaired individuals 
are advised that information on this 
matter can be obtained by contacting 
the Commission’s TDD terminal on 202- 
724-0002. 

Issued: November 25, 1985. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 85-28835 Filed 12-3-85; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigation No. TA-201-57] 


Electric Shavers and Parts Thereof 


AGENCY: International Trade 
Commission. 
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ACTION: Expansion of the scope of 
investigation. - ; 


EFFECTIVE DATE: November 25, 1985. 


FOR FURTHER INFORMATION CONTACT: 

_ Judith C. Zeck (202-523-0339), Office of 
Investigations, U.S. International Trade 
Commission, 701 E Street NW., 
Washington, DC 20436. Hearing- 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission's TDD terminal on 202-724- 
0002. 


Background 

On September 27, 1985, the United 
States International Trade Commission 
instituted investigation No. TA-201-57 
under section 201 of the Trade Act of 
1974 to determine whether shavers with 
self-contained electric motors, and parts 
thereof, provided for in item 683.50 of 
the Tariff Schedules of the United 
States, are being imported into the 
United States in such increased 
quantities as to be a substantial cause of 
serious injury or the threat thereof, to 
the domestic injury producing an article 
like or directly competitive with the 
imported article (50 FR 43009, October 
23, 1985). On November 13, 1985, the 
Commission received a request from 
counsel on behalf of the petitioner, 
Remington Products, Inc, Bridgeport CT, 
to expand the investigation to include 
certain blades and cutting heads for 
electric shavers which are provided for 
in item 650,77 of the TSUS. The 
Commission is expanding the scope of 
the investigation to include such imports 
provided for in this item. All dates as 
presented in the notice of institution of 
investigation will remain the same. 

Authority: This investigation is being 
conducted under the authority of section 201 
of the Trade Act of 1974. This notice is 
published pursuant to § 201.10 of the 
Commission's rules (19 CFR 201.10). 

Issued: November 26, 1985. 

By order of the Commission. 
Kenneth R. Mason, 
Secretary... 
[FR Doc. 85-28833 Filed 12-3-85; 8:45 am] 
BILLING CODE 7020-02-M 


{Investigation No. 701-TA-239 (Final)] 
Certain Ethyl Alcohol From Brazil 


AGENCY: International Trade 
Commission. 


ACTION: Institution of a final 
countervailing duty investigation and 
scheduling of a hearing to be held in 
connection with the investigation. 


suMMARY: The Commission hereby gives 
notice of the institution of final 


' countervailing duty investigation No. 


701-TA-239 (Final) under section 705(b) 
of the Tariff Act of 1930 (19 U.S.C. 
1671d(b)) to determine whether an 
industry in the United States is 
materially injured, or is threatened with 
material injury, or the establishment of 
an industry in the United States is 
materially retarded, by reason of 
imports from Brazil of certain ethyl 
alcohol, for nonbeverage purposes, ! 
provided for in items 427.88,? 430.10, 
430.20, and 432.10 of the Tariff 
Schedules of the United States, which 
have been found by the Department of 
Commerce, in a preliminary 
determination, to be subsidized by the 
Government of Brazil. Commerce will 
make its final subsidy determination in 
this investigation on or before January 
20, 1986, and the Commission will make 
its final injury determination by March 
11, 1986 (see sections 705{a) and 705(b) 
of the act (19 U.S.C. 1671d(a) and 
1671d(b))). 

For further information concerning the 
conduct of this investigation, hearing 
procedures, and rules of general 
application, consult the Commission's 
Rules of Practice and Procedure, Part 
207, Subparts A and C (19 CFR Part 207), 
and Part 201, subparts A through E (19 
CFR Part 201). 

EFFECTIVE DATE: November 12, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Tedford Briggs (202-523-4612), Office of 
Investigations, U.S. International Trade 
Commission, 701 E Street NW., 
Washington, DC 20436. Hearing- 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission's TDD terminal on 202-724- 
0002. 

SUPPLEMENTARY INFORMATION: . 

Background.—This investigation if 
being instituted as a result of an 
affirmative preliminary determination 
by the Department of Commerce that 
certain benefits which constitute 
subsidies within the meaning of section 
701 of the act (19 U.S.C. 1671) are being 
provided to manufacturers, producers, 
or exporters in Brazil of certain éthyl 
alcohol. The investigation was 
requested in a petition filed on February 
25, 1985, by the counsel on behalf of the 
Ad Hoc Committee of Domestic Fuel 
Ethanol Producers. In response to that 
petition the Commission conducted a 


1 The ethy! alcohol (ethanol) included in this 
investigation is fuel grade ethyl alcohol (fuel 
ethanol). 

Fuel ethyl alcohol imported under TSUS item 
427.88 is subject to additional duties under TSUS 
item 901.50. 


preliminary countervailing duty 
investigation and, on the basis of 
information developed during the course 
of that investigation, determined that 
there was a reasonable indication that 
an industry in the United States was 
threatened with material injury by 
reason of imports of the subject 
merchandise (50 FR 15236, April 17, 
1985). 

Participation in the investigation.— 
Persons wishing to participate in this 
investigation as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
§ 201.11 of the Commission’s rules (19 
CFR 201.11), not later than twenty-one 
(21) days after the publication of this 
notice in the Federal Register. Any entry 
of appearance filed after this date will 
be referred to the Chairwoman, who will 
determine whether to accept the late 
entry for good cause shown by the 
person desiring to file the entry. 

Service list.—Pursuant to § 201.11(d) 
of the Commission’s rules (19 CFR 
201.11(d)), the Secretary will prepare a 
service list containing the names and 
addresses of all persons, or their 
representatives, who are parties to this 
investigation upon the expiration of the 
period for filing entries of appearance. 
In accordance with §§ 201.16(c) and 
207.3 of the rules (19 CFR 201.16(c) and 
207.3), each document filed by a party to 
the investigation must be served on all 
other parties to the investigation (as 
identified by the service list), and a 
certificate of service must accompany 
the document. The Secretary will not 
accept a document for filing without a 
certificate of service. 

Staff report.—A public version of the 
prehearing staff report in this 
investigation wil! be placed in the public 
record on January 21, 1986, pursuant to 
§ 207.21 of the Commission’s rules (19 
CFR 207.21). 

Hearing.—The Commission will hold 
a hearing in connection with this 
investigation beginning at 10:00 a.m. on 
February 5, 1986, at the U.S. 
International Trade Commission 
Building, 701 E Street NW., Washington, 
DC. The hearing will be consolidated 
proceeding which also covers 
investigation No..731-TA-248 (Final), an 
antidumping investigation involving fuel 
grade ethy! alcohol from Brazil. 
Requests to appear at the hearing should 
be filed in writing with the Secretary to 
the Commission not later than the close 
of business (5:15 p.m.) on January 10, 
1986. All persons desiring to appear at 
the hearing and make oral presentations 
should file prehearing briefs and attend 
a prehearing conference to be held at 
9:30 a.m. on January 17, 1986, in room 





117 of the U.S. International Trade 
Commission Building. The deadline for 
— prehearing briefs is January 31, 


Testimony at the public hearing is 
governed by § 207.23 of the 
Commission's rules (19 CFR 207.23). This 
rule requires that testimony be limited to 
a nonconfidential summary and analysis 
of material contained in prehearing 
briefs and to information not available 
at the time the prehearing brief was 
submitted. Any written materials 
submitted at the hearing must be filed in 
accordance with the procedures 
described below and any confidential 
materials must be submitted at least 
three (3) working days prior to the 
hearing (see § 201.6(b)(2) of the 
Commission's rules (19 CFR 201.6(b)(2))). 

Written submissions.—All legal 
arguments, economic analyses, and 
factual materials relevant to the public 
hearing should be included in prehearing 
briefs in accordance with § 207.22 of the 
Commission's rules (19 CFR 207.22). 
Posthearing briefs must conform with 
the provisions of § 207.24 (19 CFR 
207.24) and must be submitted not later 
than the close of business on February 
11, 1986. In addition, any person who 
has not entered an appearance as a 
party to the investigation may submit a 
written statement of information 
pertinent to the subject of the 
investigation on or before February 11, 
1986. 

A signed original and fourteen (14) 
copies of each submission must be filed 
with the Secretary to the Commission in 
accordance with § 201.8 of the 
Commission's rules (19 CFR 201.8). All 
written submissions except for 
confidential business data will be 
available for public inspection during 
regular business hours (8:45 a.m. to 5:15 
p.m.) in the Office of the Secretary to the 
Commission. 

Any business information for which 
confidential treatment is desired must 
be submitted separately. The envelope 
and all pages of such submissions must 
be clearly labeled “Confidential 
Business Information.” Confidential 
submissions and requests for 
confidential treatment must conform 
with the requirements of § 201.6 of the 
Commission's rules (19 CFR 201.6). 

Authority: This investigation is being 
conducted under authority of the Tariff Act of 
1930, title VIL This notice is published 
pursuant to § 207.20 of the Commission's 
rules (19 CFR 207.20). 

Issued: November 25, 1985. 


By order of the Commission. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 85-28832 Filed 12-3-85; 6:45 am} 
BILLING CODE 7020-02-M 


[Investigation No. 337-TA-228} 


Certain Fans With Brushiess DC 
Motors; Receipt of Initial 
Determination Granting Motion for 
Temporary Consent Order 


AGENCY: International Trade 
Commission. 

ACTION: Notice is hereby given that the 
Commission has received an initial 
determination from the administrative 
law judge (ALJ) in the above-captioned 
investigation granting a joint motion for 
issuance of a consent order. 


SUPPLEMENTARY INFORMATION: This 
investigation is being conducted 
pursuant to section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337). 

Complainant Rotron Incorporated and 
respondents Matsushita Electric 
Industrial Company, Ltd. and 
Matsushita Electric Corporation of - 
America entered into a temporary 
consent order agreement containing a 
proposed consent order on November 
13, 1985. Under the temporary consent 
order respondents will cease exporting 
to the United States fans with the 
brushless DC motors at issue from 
January 20, 1986, until the Commission 
makes a final determination in its 
present investigation. 

Copies of the initial determination, the 
consent order agreement, and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 701 E. 
Street, NW., Washington, D.C. 20436, 
telephone 202-523-0161. Hearing 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission's TDD terminal on 202-724- 
0002. 

Written comments: Interested persons 


may file written comments with the 


Commission concerning the temporary 
consent order. The original and 14 
copies of all such comments must be 
filed with the Secretary to the 
Commission, 701 E Street, NW., 
Washington, D.C. 20436, no later than 10 
days after publication of this notice in 
the Federal Register. Any person 
desiring to submit a document (or 
portion thereof} to the Commission in 
confidence must request confidential 
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treatment. Such requests should be 
directed to the Secretary to the 
Commission and must include a full 
statement of the reasons why 
confidential treatment should be 
granted. The Commission will either 
accept the submission in confidence or 
return it. 


FOR FURTHER INFORMATION CONTACT: 
Kristian Anderson, Esq., Office of the 
Gener! Counsel, U.S. International Trade 
Commission, telephone 202-523-0074. 
Issued: November 27, 1985. 
By order of the Commission. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 85-28836 Filed 12-3-85; 8:45 am} 
BILLING CODE 7020-02-M 


[Investigation No 337-TA-226] 


Certain Mass Spectrometers and 

Thereof; Receipt of initial 
Determination Terminating 
Respondents on the Basis of Consent 
Order Agreement 


AGENCY: International Trade 
Commission. 


ACTION: Notice is hereby given that the 
Commission has received an initial 
determination from the presiding officer 
in the above-captioned investigation 
terminating the following respondents 
on the basis of a consent order 
agreement: VG Analytical Limited and 
VG Instruments, Inc., collectively “VG”. 


SUPPLEMENTARY INFORMATION: This 
investigation is being conducted 
pursuant to section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337). Under the 
Commission’s rules, the presiding 
officer’s initial determination will 
become the determination of the 
Commission thirty (30) days after the 
date of its service upon the parties, 
unless the Commission orders review of 
the initial determination. The initial 
determination in this matter was served 
upon the parties on November 29, 1985. 

Copies of the initial determination, the 
consent order agreement, and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436, 
telephone 202-523-0161. Hearing 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on 202-724— 
0002. 
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Written comments: Interested persons 
may file written comments with the - 
Commission concerning termination of 
the aforementioned respondents. The 
original and 14 copies of all such 
comments must be filed with the 
Secretary to the Commission, 701 E 
Street, NW., Washington, D.C. 20436, no 
later than 10 days after publication of 


this notice in the Federal Register. Any - 


person desiring to submit a document 
(or portion thereof) to the Commission in 
confidence must request confidential 
treatment. Such requests should be 
directed to the Secretary to the 
Commission and must include a full 
statement of the reasons why 
confidential treatment should be 
granted. The Commission will either 
accept the submission in confidence or 
return it. 


For FURTHER INFORMATION CONTACT: 
Ruby J. Dionne, Office of the Secretary, 
US. International Trade Commission, 
telephone 202-523-0176. 

Issued: November 28, 1985. 

By order of the Commission. 
Kenneth R. Mason, 
Secretary. ' 
[FR Doc. 85-28837 Filed 12-3-85; 8:45 am] 
BILLING CODE 7020-02-M 


INTERSTATE COMMERCE 
COMMISSION 


[Finance Docket No. 30749] 


Missouri Pacific Railroad Co.; 
Trackage Rights; Southern Pacific 
Transportation Co.; Exemption 


Southern Pacific Transportation 
Company has agreed to grant trackage 
rights to Missouri Pacific Railroad 
Company over a line of track between 
Withers (milepost 219.33) and Cline, TX 
(milepost 319.19). The trackage rights 
were effective on November 21, 1985. 

This notice is filed under 49 CFR 
1180.2({d)(7). Petitions to revoke the 
exemption under 49 U.S.C. 10505(d) may 
be filed at any time. The filing of a 
petition to revoke will not stay the 
transaction. 


Dated: November 27, 1985. 


By the Commission, Richard Lewis, Acting 
Director, Office of Proceedings. 
James H. Bayne, 
Secretary. 
[FR Doc. 85-28709 Filed 12-3--85; 8:45 am] 
BILLING CODE 7035-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Applications and Amendments to 


Pursuant to Public Law (Pub. L.) 97- 
415, the Nuclear Regulatory Commission 
(the Commission) is publishing this 
regular bi-weekly notice. Pub. L. 97-415 
revised section 189 of the Atomic Energy 
Act of 1954, as amended (the Act), to 
require the Commission to publish 
notice of any amendments issued, or 
proposed to be issued, under a new 
provision of section 189 of the Act. This 
provision grants the Commission the 
authority to issue and make immediately 
effective any amendment to an 
operating license upon a determination 
by the Commission that such 
amendment involves no significant 
hazards consideration, notwithstanding 
the pendency before the Commission of 
a request for a hearing from any person. 

This bi-weekly notice includes all 
amendments issued, or proposed to be 
issued, since the date of publication of 
the last bi-weekly notice which was 
published on November 20, 1985 (50 FR 


- 47856), through November 22, 1985. 


NOTICE OF CONSIDERATION OF 
ISSUANCE OF AMENDMENT TO 
FACILITY OPERATING LICENSE AND 
PROPOSED NO SIGNIFICANT 
HAZARDS CONSIDERATION 
DETERMINATION AND 
OPPORTUNITY FOR HEARING 


The Commission has made a proposed 
determination that the following 
amendment requests involve no 
significant hazards consideration. Under 
the Commission's regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendments would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The basis for this 
proposed determination for each 
amendment request is shown below. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 


BEST COPY AVAILABLE 


Comments should be addressed to the 
Rules and Procedures Branch, Division 
of Rules and Records, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555. 

By January 3, 1986, the licensee may 
file a request for a hearing with respect 


- to issuance of the amendment to the 
. subject facility operating license and 


any person whose interest may be 
affected by this proceeding and who 
wishes to participate as party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 


‘ intervene shall be filed in accordance 


with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission-or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and . 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2} the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 





reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendment. 

If the final determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would take place before the issuance of 
any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances ch: 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, - 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received 
before action is taken. Should the 
Commission take this action, it will 
publish a notice of issuance and provide 
for opportunity for a hearing after 
issuance. The Commission expects that 
the need to take this action will occur 
very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, 1717 H Street, NW., 
Washington, D.C., by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 


requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone call to Western Union at (800) 
325-6000 (in Missouri (800) 342-6700). 
The Western Union operator should be 
given Datagram Identification Number 
3737 and the following message 
addressed to (Branch Chief): petitioner's 
name and telephone number; date 
petition was mailed; plant name; and 
publication date and page number of 
this Federal Register notice. A copy of 
the petition should also be sent to the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and to the attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board 
designated to rule on the petition and/or 
request, that the petitioner has made a 
substantial showing of good cause for 
the granting of a late petition and/or 
request. That determination will be 
based upon a balancing of the factor 
specified in 10 CFR 2.714(a)(1) (i)-{v) 
and 2.714{d). 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street, NW.., 
Washington, D.C., and at the local 
public document room for the particular 
facility involved. 


Alabama Power Company, Docket No. 
50-364, Joseph M. Farley Nuclear Plant, 
Unit No. 2, Houston County, Alabama 


Date of amendment request: 
September 30, 1985. 

Description of amendment request: 
The amendment would modify the 
Technical Specifications to change 
Figures 3.4-2 and 3.4.-3 based on the 
results of analysis of Capsule “U” 
Reactor Vessel Material Radiation 
Surveillance Program in response to the 
Commission's letter dated May 2, 1985. 
Analysis results are detailed in WCAP- 
10910 provided to the Commission by 
licensee letter dated September 30, 1985. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment could not: (1) Involve a 
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significant increase in the probability or 
consequences of an accident previously 
evaluated, or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated, or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee concludes that the 
revised heatup/cooldown curves comply 
with Commission guidance of 
Regulatory Guide 1.99 Revision 2 and 10 
CFR 50, Appendix G, and, therefore, do 
not involve a significant hazards 
consideration. 

The staff has reviewed licensee’s 
analysis and concludes that the 
amendments satisfy the three criteria 
listed in 10 CFR 50.92. Based on that 
conclusion the staff proposes to make no 
significant hazards consideration 
determination. 

Local Public Document Room . 
location: George S. Houston Memorial 
Library, 212 W. Burdeshaw Street, 
Dothan, Alabama 36303, 

Attorney for licensee: George F. 
Trowbridge, Esquire, 1800 M Street, 
NW., Washington, D.C. 20036. 

NRC Branch Chief: Steven A. Varga. 


Alabama Power Company, Docket No. 
50-348, Joseph M. Farley Nuclear Plant, 
Unit No. 1, Houston County, Alabama 


Date of amendment request: October 
25, 1985. 

Description of amendment request: 
The amendment would modify the 
Technical Specifications to change’ 
Figures 3.4-2 and 3.4-3 based on the 
results of analysis of Capsule “U” 
Reactor Vessel Material Radiation 
Surveillance Program in response to the 
Commission's letter dated May 2, 1985. 
Analysis results are detailed in WCAP- 
10934 provided to the Commission by 
licensee letter dated October 25, 1985. 

Basis for proposed no significant 
hazards consideration determination: 
Commission has provided standards for 
determining whether a significant 
hazards determination exists as stated 
in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment could not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated, or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated, or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee analysis concludes that 
the revised heatup/cooldown curves 
comply with Commission guidance of 
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Regulatory Guide 1.99 Revision 2 and 10 
CFR 50, Appendix G, and, therefore, do 
not involve a significant hazards 
consideration. - 

The staff has reviewed lecensee's 
analysis and concludes that the 
amendment satisfies the three criteria 
listed in 10 CFR 50.92. Based on that 
conclusion the staff proposes to make no 
significant hazards consideration 
determination. 

Local Public Document Room 
location: George S. Houston Memorial 
Library, 212 W. Burdeshaw Street, 
Dothan, Alabama 36303. 

Attorney for licensee: George F. 
Trowbridge, Esquire, 1800 M Street. 
NW., Washington, D.C. 20036, 

NRC Branch Chief: Steven A Varga. 


Arkansas Power and Light Company, 
Docket No. 50-368, Arkansas Nuclear 
One Unit No. 2, Pope County Arkansas 


Date of amendment request: 
September 16, 1985. 

Description of amendment request: 
The proposed amendment would revise 
the Technical Specifications (TS) 
pertaining to the Core Protection 
Calculator (CPC) addressable constants 
and the reactor protection system 
surveillance requirements. The proposed 
TS changes are: 

1. TS 2.2.2, “Core Protection 
Calculator Addressable Constants” and 
Table 2.2-2, which provides a listing of 
the addressable constants, would be 
deleted. 

2. Notation (9) of Table 4.3-1 would be 
revised to reflect the changes discussed 
in Item 1. 

3. Notation (10) of Table 4.3-1 
concerning the reactor protection system 
(RPS) surveillance requirements would 
be deleted. 

4. A note to TS 6.8.1.g, an 
administrative requirement concerning 
the CPC addressable constants, would 
be deleted. 

Basis for proposed no significant 
hazards consideration determination: 
The CPC system is an integral part of 
the ANO-2 RPS and monitors certain 
NSSS variables and initiates a reactor 
trip if fuel design limits are approached 
as a result of an abnormal event. The 
CPC addressable constants are provided 
to allow calibration of the CPC for more 
accurate indications of power level, RCS 
flow, and radial peaking. In addition, the 
CPC addressable constants allow 
inclusion of allowances for 
measurement uncertainties or 
inoperable requipment. the addressable 
constants are variable which are 
expected to be modified between cycles 
or even duirng reactor operation, To 
prevent gross errors upon operator entry 
of an addressable constant during the 


CPC system calibration, the CPC 
software has been designed with 
automatic input checks against the 
limits that are specified by the CPC 
functional design specifications. In 
addition, any CPC so 

involving addressable constants or 
software limit values are made and 
tested under NRC approved software 
procedures. 

With respect to Item 1 of the proposed 
changes, the proposed changes may be 
considered a relief granted upon 
demonstration of acceptable operation 
from an operating restriction imposed 
because acceptable operation was not 
yet demonstrated. In its application, the 
licensee states that ANO-2 was the first 
Combustion Engineering (CE) plant 
equipped with the CPC System and the 
TS related to the CPC addressable 
constants were imposed because the 
system was the first application of a 
digital computer based RPS. Subsequent 
operational experience with the CPC 
systems, both at ANO-2 and other CPC 
equipped plants (San Onofre 2 and 3, 
Waterford, and Palo Verde-1) has 
demostrated acceptable operations. 
Relief from the administrative 
restrictions related to the CPC 
addressable constants and their 
software limit values was evaluated and 
found acceptable in the NRC Staff 
Safety Evaluation dated April 22, 1985. 
Our position regarding this subject 
matter was reaffirmed when the TS for 
Palo Verde-1 (NUREG-1133, May 1985) 
was issued without the CPC addressable 
constants and their software limit 
values. Based on the above discussion, 
Item 1 of the proposed changes appears 
to match an example of “no significant 
hazards” in the guidance provided by 
the Commission (48 FR 14871), namely, a 
relief granted upon demonstration of 
acceptable operation from an operating 
restriction that was imposed because 
acceptable operation was not yet 
demonstrated. This assumes that the 
operating restriction and the criteria to 
be applied to a request for relief have 
been established in a prior review and it 
is justified in a satisfactory way that the 
criteria have been met. 

Item 2 of the proposed changes 
deleting the reference to Table 2.2-2 
from Notation (9) of Table 4.3-1 would 
be to achieve consistency throughout the 
TS based on the fact that Item 1 of the 
proposed changes would delete Table 
2.2-2. Item 3 of the proposed changes 
which specified the term of the specific 
amendment which added Notation (10) 
to Table 4.3-1 would be a purely 
administrative change in that the term of 
the specific amendment expired on 
February 1, 1983. Item 4 of the proposed 
changes which would delete a note 
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requiring a prior Plant Safety Committee 
(PSC) approval of modifications to the 
CPC addressable constants would be a 
purely administrative change in that TS 
6.8.2 also requires a prior PSC approval 
of modifications to the CPC addressable 
constants. Thus, it appears that Items 2, 
3 and 4 of the proposed changes match 
an example of “no significant hazards” 
in the guidance provided by the 
Commission (48 FR 14871), namely a 
purely administrative change to TS: for 
example, a change to achieve 
consistency throughout TS, correction of 
an error, or a change in nomenclature. 

Therefore, since the application for 
amendment involves proposed changes 
that are similar to examples for which 
no significant hazards consideration 
exist, the staff has made a proposed 
determination that the application does 
not involve a significant hazrards 
consideration, 

Local Public Document Room 
location: Tomlinson Library, Arkansas 
Tech University, Russellville, Arkansas 
72801. 

Attorney for licensee: Nicholas S. 
Reynolds, Esq., Bishop, Liberman, Cook, 
Purcell & Reynolds, 1200 Seventeenth 
Street, NW., Suite 700, Washington, D.C. 
200386. 

NRC Branch Chief: Edward J. Butcher, 
Acting. ' 


Carolina Power and Light Company, 
Docket No. 50-261, H.B. Robinson Steam 
Electric Plant, Unit No. 2, Darlington 
County, South Carolina 


Date of amendment request: August 
28, 1985. 

Description of amendment request: 
The proposed amendment would revise 
Technical Specifications (TS) for the 
H.B. Robinson Steam Electric Plant Unit 
No. 2. The proposed revision involves a 
shift complement reduction to one less 
than the minimum requirement of TS 
sections6.2.3.a and 6.2.3.b for a period of 
time not to exceed two hours. The 
provision is provided for the Standard 
Technical Specification (Draft NUREG- 
0452, Rev. 5). The provision provides for 
an unexpected absence of an on-duty 
shift member. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident prevously 
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evaluated; (2) create the possibility of a 
new or different kind of accident from 
accidents previously evaluated; or (3) 
involve a significant reduction in margin 
of safety. Carolina Power & Light 
Company has determined that the 
requested amendment: 

(1) Would not involve a significant 
increase in the probability or 
consequences of an accident previously 
evaluated; because control room and/or 
fire brigade functions can be managed 
sufficiently without significant safety 
impact while the shift complement and/ 
or fire brigade is temporarily one less 
than the minimum required. 

(2) Would not create the possibility of 
a new or different kind of accident from 
any accident previously evaluated 
because the functions of reactor 
operations or fire fighting can be 
managed with one less than the 
minimum required, for a short period of 
time while the complement is being 
restored. Thus, no new or different 
accident situations from those 
previoulsy evaluated can be created. 

(3) Would not involve a significant 
reduction in the margin of safety 
because immediate action would be 
taken to restore the shift complement 
and/or fire brigade the required 
minimum within two hours. 

The staff has reviewed the licensee's 
determination and finds it acceptable. 
Based on the above, the staff proposes 
to determine that the proposed changes 
meet the criteria of 10 CFR 50.92(c) and, 
therefore, do not involve significant 
hazrds considerations. 

Local Public Document Room 
location: Hartsville Memorial Library, 
Home and Fifth Avenues, Hartsville, 
South Carolina 29535. 

Attorney for licensee: Shaw, Pittman, 
Potts, and Trowbridge, 1800 M Street, 
NW., Washington, D.C. 20036. 

NRC Branch Chief: Steven A. Varga. 


Carolina Power and Light Company, 
Docket No. 50-261, H.B. Robinson Steam 
Electric Plant, Unit No. 2, Darlington 
County, South Carolina 


Date of amendment request: 
September 24, 1985. 

Description of amendment request: 
The proposed amendment would revise 
Technical Specifications (TS) for the 
HB. Robinson.Steam Electric Plant Unit 
No. 2. The proposed revision involves 
administrative corrections, deletions of 
obsolete requirements, and mislabeling 
as follows: « 

(1) Deleting references to low 
temperature physics testing from TS 
3.3.1.1 and 3.3.2.1 because the testing is 
required only for initial (first cycle) 
start-up and therefore is obsolete. 


(2) Delete safety related snubber 
listings (Table 3.13-1 and Table 3.13-2 
from the TS and references to the Tables 
in accordance with NRC Generic Letter 
84-13. 

(3) Replace label Turbine Trip 
Setpoint with “Turbine Trip Logic” on 
TS Table 4.1-1, Item 22. 

Turbine Trip Logic involves contact 
closure rather than a calibrated setpoint 
value. The contact closure results from 
equipment performing a function 
(breaker operation or relay contact 
operation). Therefore, testing is a more 
appropriate terminology for verifying the 
operability of this function than 
calibration. The frequency of the 
operability verification remains 
unchanged. 

(4) Delete TS 6.14, Environmental 
Qualification. TS 6.14, Environmental 
Qualification, was imposed by order 
dated October 24, 1980. TS 6.14.1 
imposed an implementation deadline of 
June 30, 1982 for environmental 
qualification of safety-related electrical 
equipment. That deadline was 
subsequently suspended by 10 CFR 
50.49. TS 6.14.2 establishes a deadline of 
December 1, 1980 to provide complete 
and auditable centralized records of 
environmental qualification 
documentation. This records retention 
requirement is presently addressed by 
10 CFR 50.49(j). Therefore, the TS 6.14 
requirements have been superseded by 
the Regulatory Requirements. 

Basis for proposed no significant 
hazards consideration determination: 
The Carolina Power & Light Company 
(CP&L) has reviewed this request and 
has determined that the proposed 
revisions do not increase the possibility 
or consequences of an accident 
previously evaluated, or create the 
possibility of a new accident previously 
because there are no physical 
alterations of the plant configuration or 
changes to setpoints or operating 
parameters. The proposed 
administrative revisions merely correct 
mislabeling errors, deleting obsolete and 
superceded requirements, and relocating 
tables in accordance with NRC GL 84- 
13. Due to the administrative nature of 
these revisions, the margin of safety is 
not reduced. 

CP&L has reviewed the request for the 
proposed administrative revisions and 
determined that these revisions do not: 
(1) Involve a significant increase in the 
probability or consequences of an 
accident previously evaluated, or (2) 
create the possiblity of a new or 
different kind of ccident from any 
accident previously evaluated, or (3) 
involve a significant reduction in a 
margin of safety. Therefore, the 
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proposed revisions involve no 
significant hazards consideration. 

The NRC staff has reviewed the 
proposed amendment and the CP&L 
determination and finds it acceptable. 

Therefore, the staff proposes to 
determine that no significant hazards 
consideration is involved in the 
proposed amendment. 

Local Public Document Room 
Jocation: Hartsville Memorial Library, 
Home and Fifth Avenues, Hartsville, 
South Carolina 29535. 

Attorney for licensee: Shaw, Pittman, 
Potts, and Trowbridge, 1800 M Street, 
NW., 20036. 

NRC Branch Chief: Washington, D.C. 
Steven A. Varga. 


Carolina Power and Light Company, 
Docket No. 50-261, H.B. Robinson Steam 
Electric Plant, Unit No. 2, Darlington 
County, South Carolina 


Date of amendment request: October 
9, 1985. 

Description of amendment request: 
The proposed amendment would revise 
Technical Specifications (TS) for the 
H.B. Robinson Steam Electric Plant Unit 
No. 2. The proposed revision involves: 
(1) Three changes of an editorial nature 
such as consistency of terminology, 
correction of figure number and adding 
a reference document; (b) one change 
reinstates pre-Amendment No. 87 
phraseology for operational 
requirements during calibration of the 
excore detectors and apparently reduces 
restrictions imposed with Amendment 
No. 87; and (c) two changes update 
methodology used for incore 
instrumentation calibration. 

Basis for proposed no significant 
hazards consideration determination: 
The Carolina Power & Light Company 
(CP&L) has reviewed this request and 
has determined that the proposed 
revisions do not increase the possibility 
of a new accident previously evaluated, 
or create the possibility of a new 
accident because there are no physical 
alterations of the plant configuration or 
changes to setpoints or operation 
parameters. The proposed 
administrative revisions merely correct 
typographical errors. Due to the 
administrative nature of these revisions 
the margin of safety is not reduced. 


A. Administrative/Editorial Changes 


Changes to TS sections 3.10 and 3.11- 
2 are editorial changes addressing 
consistency of terminology, correcting a 
figure number, and adding a reference 
document. These items clearly are 
consistent with the criteria provided by 
48 FR 14871 example (i) ‘a proposed 
amendment... will likely be found to 
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involve no significant hazards 
consideration, if operation-of the facility 
in accordance with proposed 
amendment involves. . . a purely 
administrative change to the TS: for 
example, a change to achieve 
consistency throughout the TS, 
correction or an error, or a change in 
nomenclature. 


B. Allowable Power During Calibration 
(Section 3.10.2.9) 


The change addresses the axial flux 
conditions allowed during calibration of 
the excore detectors.The requested 
change would grant relief from a 
restriction which was inadvertently 
imposed by the Amendment 87 wording. 
No safety concerns or margins of safety 
have been reanalyzed in which this 
inappropriate restriction was considered 
critical in limiting the probability or 
consequences of any postulated 
accident which established the basis for 
the existing analysis of safety concerns 
and margins of safety. Plant safety 
parameters would not be adversely 
affected since the allowable plant 
conditions would be bounded by the 
more lenient provisions of any 
previously analyzed conditions. 
Therefore, this change would not impact 
the plant's ability to respond to 
postulated accident scenarios or 
mitigate the consequences of an 
accident. The more restrictive limits 
would not reduce any margin of safety 
and, due to the limited scope and 
conservative nature of the change, no 
new potential accident scenarios have 
been identified. Therefore, the proposed 
change does not adversely affect any of 
the parameters addressed in the 10 CFR 
50.92 criteria and does not constitute 
Significant Hazards Consideration 


C. Revised Data Collection 
Methodology (Section 3.11.1) 


Item 5 and 6 of the proposed change 
provided a slightly revised methodology 
for use of the incore instrumentation for 
calibration of the excore detectors. The 
proposed methodololgy is consistent 
with the NRC-approved provisions of 
WCAP-8648-A, “Excore Detector 
Recalibration Using Quarter-Core Flux 
Maps, February 1979.” 

This proposed change to the 
calibration methodology does not 
adversely affect the previously defined 
10 CFR 50.92 criteria and, therefore, 
does not constitute a Significant 
Hazards Consideration. Although the 
proposed change may, in some cases, 
reduce the number of data points 
collected (from a minimum of 16 to 15) 
and slightly change the calibration data, 
this is not considered statistically 
significant in light of the number of 


readings taken and the uncertainty 
inherent in fitting a final calibration 
curve to the data points. 

This change will not result in any 
significant degradation of the accuracy 
of the calibration which could 
subsequently result in any reduced 
margin of safety, increased possibility of 
an accident or create a new accident 
scenario. 

This change does not impact the 
operation of the plant during calibration. 
The plant's ability to respond to 
challenges during the calibration period 
is unaffected by the change in 
methodology. Therefore, no increase 
accident possibilities, reduced margins 
of safety, or new accident scenarios are 
postulated as a result of any altered 
plant configurations or parameters 
during the recalibration period. 

CP&L had reviewed the request for the 
proposed administrative revisions and 
the proposed minor non-significant 
tehcnical revision and determined that 
these revisions do not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated, or (2) create the possiblity of 
a new or different kind of accident from 
any accident previously evaluated, or (3) 
involve a significant reduction in a 
margin of safety. Therefore the proposed 
revisions involve no significant hazards 
consideration. 

The NRC staff has reviewed the 
proposed amendment and the CP&L 
determination and finds it acceptable. 

Local Public Document Room 
location: Hartsville Memorial Library, 
Home and Fifth Avenues, Hartsville, 
South Carolina 29535. 

Attorney for licensee: Shaw, Pittman, 
Potts, and Trowbridge, 1800 M Street, 
NW., Washington, D.C. 20036. 

NRC Branch Chief: Steven A. Varga. 


Commonwealth Edison Company, 
Docket No. 50-373, La Salle County 
Station, Unit 1, La Salle County, Illinos 


Date of amendment request: 
November 13, 1985. 

Description of améndment request: 
The proposed amendment to Operating 
License NPF-11 would revise the La 
Salle Unit 1 Technical Specifications to 
add an excess flow check valve to the 
instrument line for the containment 
flood-up measurement system. 

Under certain post accident 
conditions, the primary containment 
must be flooded above the top of the 
active fuel to provide for long term 
recovery. The licensee is providing 
instrumentation to measure the level 
range in question. The level 
measurement system requires two 
inputs, a level signal and a pressure 
signal. The pressure transmitter which 


® 
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feeds this system must be connected to 
the primary containment atmosphere. 
This addition involves adding a three- 
quarter inch instrument line to a 2 inch 
vent line entering the primary 
containment. This instrument line is 
designed to satisfy the requirements of 
General Design Criteria 56. This line is 
Seismic Category I and terminates in an 
instrument which is Seismic Category I. 
The line is provided with a manual 
isolation valve and an excess flow 
check valve. This excess flow check 
valve is a primary containment isolation 
valve, and therefore must be added to 
the Technical Specification Table 3.6.3- 
5 


Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; (2) create the possibility of a 
new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reductiox in a 
margin of safety. 

The licensee has determined and the 
NRC staff agrees that the proposed 
amendment will not: 

(1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated because 
the additional containment penetration 
will be designed in accordance with 
General Design Criteria 56. This 
additional instrument line will not 
significantly increase the consequences 
of any postulated accident. 

(2) Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated because 
instrument failure has already been 
evaluated. 

(3) Involve a significant reduction in 
the margin of safety because the 
instrument line meets the regulatory 
requirements to ensure that the margin 
of safety is maintained. 

Accordingly, the Commission ; 
proposes to determine that the proposed 
changes to the Technical Specifications 
involve no significant hazards 
considerations. 

Local Public Document Room 
location: Public Library of Illinois Valley 
Community College, Rural Route No. 1, 
Ogelsby, Illinois 61348. 
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Attorney for licensee: Isham, Lincoln 
and Burke, Suite 840, 1120 Connecticut 


Ave., NW., Washington, D.C. 20036, 
NRC Branch Chief: Walter R. Butler. 


Commonwealth Edison Company, 
Docket No. 50-373, La Salle County 
Station, Unit 1, La Salle County, Illinois 


Date of amendment request: 
November 13, 1985. 

Description of amendment request: 
The proposed amendment to Operating 
License NPF-11 would revise the La 
Salle Unit 1 Technical Specifications to 
reflect a reactor scram on low control 
rod drive pump discharge pressure 
modification as required for completion 
by License Condition 2.C.(15), prior to 
startup after the first refueling. This 
modification is being performed to 
address a concern when the reactor 
vessel is at less than operating pressure 
(less than 950 psig) tha the control rod 
drive accumulators do not maintain 
adequate pressure to accomplish a 
scram function (startup and refueling 
modes). La Salle Unit 1 is presently in its 
first refueling outage, and the 
modification required by License 
Condition 2.C.{15) will be completed 
during this outage. It is necessary to 
amend the Technical Specifications to 
reflect the modifications prior startup 
after the first refueling. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; (2) create the possibility of a 
new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee has determined and the 
NRC staff agrees that the proposed 
amendment will not: 

(1)Involve a significant increase in the 
probability or consequences of an 
accident previously evaluated because 
this change to the Techncial 
Specifications provides greater 
assurance that the scram function will 
mitigate the consequences of a 
postulated accident. This control rod 
drive charging water header low 
pressure scram is discussed in the Final 
Safety Analysis Report and in La Salle 
County Station Safety Evaluation Report 
Supplement 7. The setpoints are based 
on uncertainties allowed by the 


calibrated range of the pressure 
transmitter and trip units. 

(2) Create the possibility of a new or 
different kind of accident from any | 
previously evaluated because this 
change does not eliminate any 
previously required scram function but 
adds an additional one to greater ensure 
automatic control rod insertion 
capability under all plant operating 
conditions. 

(3) Involve a significant reduction in 
the margin of safety because this change 
maintains or increases the likelihood 
that proper control rod scram capability 
will be available during all plant 
conditions. 

Accordingly, the Commission 
proposes to determine that the proposed 
changes to the Technical Specifications 
involve no significant hazards 
considerations. 

Local Public Document Room 
location: Public Library of Ilinois Valley 
Community College, Rural Route No. 1, 
Ogelsby, Illinois 61348. 

Attorney for licensee: Isham, Lincoln 
and Burke, Suite 840, 1120 Connecticut 
Avenue, NW., Washington, D.C. 20036 

NRC Branch Chief: W. R. Butler. 


Commonwealth Edison y, 
Docket Nos. 50-373 and 50-374, La Salle 
County Station, Units 1 and 2, La Salle 
County, Ilinois 

Date of amendment requests: 
November 13, 1985. 

Description of amendment requests: 
The proposed amendments to Operating 
License NPF-11 and Operating License 
NPF-18 would revise the La Salle Units 
1 and 2 Technical Specifications to 
reflect a low and/or degraded grid 
voltage modification as required for 
completion by License Condition 
2.C.{20) for Unit 1 and License Condition 
2.€.(11) for Unit 2. These modifications 
will be installed on Divisions I, II, and 
III in Unit 1 and the modifications have 
been completed on Unit 2 for Divisions 
II and III. The modification of Division I 
for Unit 2 will be completed prior to 
startup after the first refueling outage for 
Unit 2 as required by License Condition 
2.C.(11). 

The orginal design provided no 
protection against a degraded voltage 
condition between the trip setpoint of 
the normal (first level) of undervoltage 
relays and 90 percent of rated voltage. 
With this revised design, the 
engineered-safety-feature bus will 
automatically disconnect from the 
degraded power sources, shed loads, 
and transfer to the diesel generator if a 
degraded voltage condition exists for 
more than 5 minutes during normal plant 
conditions or immediately upon receipt 
of an emergency core cooling system 


BEST COPY AVAILABLE 


Federal Register / Vol. 50, No. 233 / Wetnediay: December 4, 1985 / Notices 


initiation signal. The required 
emergency loads are then automatically 
energized through load sequencing logic 
if an intitation signal is present. The 
additional degraded voltage logic will 
add two undervoltage relays and a time 
delay to each 4.16 Kv bus. The 
undervoltage relays are set to trip at 
approximately 92 of bus voltage and 
have a built in 10 second time delay to 
prevent momentary voltage drops from 
activating the system. The five minute 
time delay will allow the operator time 
to initiate corrective action during non- 
accident conditions. 

License Condition 2.C.(20) of Unit 1 
refueling outage for Unit 1, Similarly, . 
Unit 2, as indicated above, also requires 
this system to be installed prior to 
startup after the first refueling of Unit 2. 
However, since Division II and III 
modifications are completed for Unit 2 
and Unit 1 is presently in its first 
refueling outage, the Technical 
Specifications are being amended to 
reflect the modifications for Divisions I, 
Il, and Il for Unit 1.and Divisions II and 
Ill for Unit 2 prior to the initiation of 
Cycle 2 for Unit 1. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92{c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; (2) create the possibility of a 
new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee has determined and the 
NRC staff agrees that the proposed 
amendments will not: 

(1) Involve a significant increase in 
the probability or consequences of ari 
accident previously evaluated because 
this modification reduces to the 
possibility of common mode failure of 
electrical equipment due to operation 
outside the qualified voltage range of 
the equipment. , 

(2) Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated because 
loss of offsite power is an analyzed 
accident and this modification does not 
affect that event. 

{3) Involve a significant reduction in 
the margin of safety because this change 
provides additional limitations and 
therefore fits the example of a change 
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not likely to involve a significant - 
hazards consideration as indicated in 48 
FR 14870 item (ii). 

Accordingly, the Commission 
proposes to determine that the proposed 
changes to the Technical Specifications 
involve no significant hazards 
considerations. 

Local Public Document Room 
location: Public Library of Illinois Valley 
Community College, Rural Route No. 1, 
Ogelsby, Illinois 61348. , 

Attorney for licensee: Isham, Lincoln 
and Burke, Suite 840, 1120 Connecticut 
Avenue, NW., Washington, D.C. 20036. 

NRC Branch Chief: W.R. Butler. 


Florida Power and Light Company, 
Docket No. 50-335, St. Lucie Plant, Unit 
No. 1, St. Lucie County, Florida 


Date of amendment request: October 
22, 1985. . 

Description of amendment request: 
The proposed amendment would make 
changes in the Technical Specifications 
to support the installation of the safety 
grade automatic Auxiliary Feedwater 
Actuation System (AFAS) that is being 
installed to satisfy the requirements of 
NUREG-0737, Action Item ILE.1.2. 

The change revises Table 3.3-3, Table 
3.34, Table 3.3-5, and Table 4.3-2, and 
lists an additional responsibility for the 
Facility Review Group in Technical 
Specification 6.5.1.6. 

The change to Table 3.3-3 revises item 
7, Auxiliary Feedwater, to include 
manual trip buttons, automatic actuation 
-logic, and steam generator level as 
inputs to the AFAS. Item 8, Auxiliary 
Feedwater Isolation, was added to 
account for the system's ability to 
isolate a faulted steam generator based 
on high differential pressure between 
the steam generators and/or the 
feedwater headers. Action Statements 
were added to describe required action 
when the AFAS does not satisfy the 
channel requirements listed in Table 
3.3-3. 

The change to Table 3.3—4 revised 
item 7 and adds item 8 to include all the 
inputs listed above with their applicable 
trip values and allowable values. 

The change to Table 3.3-5 adds item 
1.f to include a manual AFAS initiating 
signal and revises item 8, Steam 
Generator Level, to reflect the new 
Auxiliary Feedwater system response 
time based on new equipment 
instrument uncertainty. 

The change to Table 4.3-2 revises item 
7 and adds item 8 to include the inputs 
to the AFAS, as listed above, and lists 
the associated surveillance 
requirements for each input. 

The change to Technical Specification 
6.5.1.6 adds paragraph 6.5.1.6.m to the 
list of responsibilities of the Facility 


Review Group. It requires the FRG to 
review and document the judgement 
concerning prolonged operation in an 
abnormal configuration as allowed in 
Action Statement 13 of Table 3.3-3. 
Basis for proposed_no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the criteria 
given in 10 CFR 50.92({c) by providing 
certain examples (48 FR 14870). One of 
the examples of actions involving no 
significant hazards considerations 
relates to additional limitations, 
restrictions, or controls not presently 
included in the technical specifications 
(ii). The changes proposed by this 
amendment are a direct result of 
meeting the requirements of NUREG- 
0737, Action Item ILE.1.2. This action 
imposes greater restrictions and controls 
than presently included in the technical 
specifications, therefore, example (ii) 
applies to this case. In addition, 
example (i), dealing with changes of a 
purely administrative nature or to 
achieve consistency in the technical 
specifications also applies in this case 
because the changes will make the Unit 
1 Technical Specifications similar to 
those approved and being used in the St. 
Lucie 2 Technical Specifications. The 
AFAS is similar in both units and, 
therefore, the Technical Specifications 
should be similar. Based on the above, 
the staff has concluded that the 
proposed amendment does not involve a 
significant increase in the probability or 


‘ consequences of an accident previously 


evaluated; does not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated; and does not involve a 
significant reduction in a margin of 
safety. Therefore, the proposed changes 
meet the criteria of 10 CFR 50.92 and the 
staff proposes to determine that the 
changes do not involve a significant 
hazards consideration. 

Local Public Document Room 
Jocation: Indian River Junior College 
Library, 3209 Virginia Avenue, Fort 
Pierce, Florida 33450. 

Attorney for licensee: Harold F. Reis, 
Esquire, Newman and Holtzinger, 1615 L 
Street NW., Washington, D.C. 20036. 

NRC Branch Chief: Edward J. Butcher, 
Acting. 


Indiana and Michigan Electric Company, 
Docket Nos. 50-315 and 50-316, Donald 
C. Cook Nuclear Plant, Unit Nos. 1 and 
2, Berrien County, Michigan 


Date of amendment request: October 
11, 1985. 

Description of amendment request: 
The proposed amendments would revise 
the Technical Specifications by adding 
provisions for the Reactor Vessel Level 
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Instrumentation System (RVLIS) and the 
core exit thermocouples for detection of 
inadequate core cooling in response to 
the requirements of NUREG-0737 
following the Three Mile Island 
accident. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards for making a no significant 
hazards consideration determination by 
providing certain examples (48 FR 
14870). One of the examples is “{ii) A 
change that constitutes an additional 
limitation, restriction, or control not 
presently included in the technical 
specifications: for example a more 
stringent surveillance requirement.” The 
proposed Technical Specifications add 
limiting conditions of operation and 
surveillance requirements on the 
Reactor Vessel Level Instrumentation 
System and core exit thermocouples 
pursuant to a Commission request in 
Generic Letter 83-37 dated November 1, 
1983. Therefore, the Commission 
proposes that the changes would fall 
into the category of a no significant 
hazard consideration determination as it 
contains additional limitations or 
controls. 

Local Public Document Room 
Jocation: Maude Reston Palenske 
Memorial Library, 500 Market Street, St. 
Joseph, Michigan 49085. 

Attorney for licensee: Gerald 
Charnoff, Esquire, Shaw, Pittman, Potts 
and Trowbridge, 1800 M Street, NW.., 
Washington, D.C. 20036. 

NRC Branch Chief: Steven A. Varga. 


Iowa Electric Light and Power Company, 
Docket No. 50-331, Duane Arnold 
Energy Center, Linn County, Iowa 


Date of amendment request: 
November 13, 1985. 

Description of amendment request: 
The proposed amendment would revise 
the Duane Arnold Energy Center 
(DAEC) Technical Specifications (TS). 
During the implementation of 
Amendment No. 109 incorporating 
Radiological Effluent Technical 
Specifications (RETS) to DAEC, various 
problems were noted which required 
corrections to the previously-approved 
amendment. These corrections are 
needed to reflect actual operation or 
design of the DAEC systems, or to 
provide clarification to the plan 
operations personnel. These corrections 
should have been included in the 
application for Amendment No. 109 but 
were not noted until near the final 
implementation of the RETS program. 
The corrections are generally 
summarized in the following groups: 





(a) Corrections Relating to the Steam Jet 
Air Ejector Post-treatment Monitor 


Since the TS are included in all of the 
monitoring requirements in Specification 
3.2, references to the post-treatment 
monitor are deleted from section 3.15. 
Section 3.2 is corrected to include both 
the bypass isolation function as well as 
the offgas isolation function omitted 
from Amendment No. 109. The offgas 
isolation function was inadvertently 
deleted from the text of section 3.2 by 
the amendment application. 

This correction is being made to 
include material which was previously 
inadvertently deleted and to consolidate 
the specifications relating to the offgas 
post-treatment monitor into one section. 


(b) Corrections Made to Provide 
Clarification 


Corrections are being made to reflect 
the actual operation or design of the 
plan and are not proposed to reduce any 
operating or surveillance requirement. In 
the case of the revision to page 3.15-10, 
the correction is being made because the 
system to which the specification 
applies was not designed such that it 
can be placed in a non-operating mode 
for functional testing. 


(c) Corrections Regarding use of Vendor 
Process Control Programs 


This correction is being made to 
delete the paragraph which requires a 
vendor that processes radwaste at the 
DAEC to have an NRC-approved 
process control program. The bases for 
Specification 3.16 will reflect that 
vendor programs will be approved in 
accordance with the DAEC TS. There 
are currently no NR-approved programs 
for vendors. The specification in the 
previous application should have 
referenced the DAEC TS, and not NRC 
approval. 


(d) Other Corrections Included in the 
Change are Administrative in Nature 
and Are Made To Correct Grammar or 
Typographical Errors, or To Update 
References to the Final Safety Analysis 
Report (FSAR) 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards (10 CFR 50.92(c)) for 
determining whether a significant 
hazards consideration exists. A 
proposed amendment to an operating 
license for a facility involves no 
significant hazards consideration if 
operation of the facility in accordance 
with the proposed amendment would 
not: (1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated; (2) create 


the possibility of a new or different kind 
of accident from any accident previously 
evaluated; or (3) involve a signifcant 
reduction in a margin of safety. 

We have reviewed the licensee's 
request for amendment (items a, b, c and 
d below refer to groups a, b, c and d 
above) and find that the proposed 
amendment: 

(1) Does not involve a significant 
increase in the probability or~ 
consequences of an accident previously 
evaluated, because: (2) Consolidation of 
Steam Air Ejector Post-treatment 
monitoring requirements is an 
administrative change which provides a 
clarification of the TS, {b) the change 
reflects the actual operation and design 
of the plant without changing the actual 
requirements of the TS, (c) although the 
removal of the NRC-qualified vendor 
requirement could reduce the margin of 
safety, the requirement that the selected 
vendor will meet all the requirements of 
the DAEC TS mitigrates the deletion of 
the NRC-approved vendor requirement, 
and (d) correction of grammar, 
typographical errors, or update of 
references to the FSAR are 
administrative changes; 

(2) Does not create the possibility of a 
new or different kind of accident 
because: (a) Consideration of the Steam 
Air Ejector Post-treatment monitoring 
requirements is an administrative 
change, (b) reflecting the actual 
operation and design of the DAEC does 
not affect the accidents, (c) removal of 
the NRC-approved vendor requirement 
does not relieve the selected vendor 
from the requirements of the TS, and (d) 
correction of errors is an administrative 
change. 

(3) Does not involve a significant 
reduction in a margin of safety because: 
(a) Consolidation of TS requirements in 
a section of the TS does not affect the 
margin of safety, (b) reflecting the actual 
operation and design without changing 
the requirements does not affect the 
margin of safety, (c) removal of NRC- 
approved vendor requirements may 
reduce the margin of safety, but such a 
reduction is not expected to be 
significant and will be mitigated by the 
requirement that the selected vendor 
will be bound by the requirements of the 
TS. 


Therefore, the staff has made a 
proposed determination that the 
proposed changes involve no significant 
hazards consideration. 

Local Public Document Room 
location: Cedar Rapids Public Library, 
500 First Street, SE., Cedar Rapids, lowa 
52401. 

Attorney for licensee: Jack Newman, 
Esquire, Harold F. Reis, Esquire, 
Newman and Holtzinger, 1025 
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Connecticut Avenue, NW., Washington, 
D.C. 20036. 

NRC Branch Chief: Domenic B. 
Vassallo. : 


Niagara Mohawk Power Corporation, 
Docket No. 50-220, Nine Mile Point 
Nuclear Station, Unit No. 1, Oswego, 
County, New York 


Date of amendment request: April 26, 
1985. 

Description of amendment request: 
The amendment would modify the 
Technical Specification (TS) to: (1) Add 
the requirement for maintaining the 
suppression pool temperature, and (2) 
delete the requirement to maintain a 
drywell to suppression chamber 
differentialspressure. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
for the application of criteria for no 
significant hazards consideration 
determination by providing examples of 
amendments that are considered not 
likely to involve significant hazards 
considerations (48 FR 14870). These 
examples include: (ii) A change that 
constitutes an additional limitation, 
restriction, or control no presently 
included in the Technical Specifications: 
for example a more stringent 
surveillance requirement. 

The suppression pool temperature 
monitoring imposes an additional 
requirement and, therefore, is similar to 
example (ii). 

The Commission has provided 
standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated, or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated, or (3) 
involve a significant reduction in a 
margin of safety. 

For the case of the deletion of the 
requirement for maintaining a drywell to 
suppression chamber differential 
pressure, our determination is as 
follows: 

(1) The proposed amendment does not 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated because 
the removal of the pressure differential 
requirement between the drywell and 
the suppression pool only slightly 
changes the stresses on the containment 
structure during postulated accident 
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conditions considering the modifications 
made as a part of the long term Mark I 
containment program. 

(2) The removal of the pressure 
differential between the drywell and the 

ssion pool does not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated because of the factors stated 
in (1) above. 

(3) The margins of safety for the 
primary containment are not reduced by 
the proposed change because the Mark I 
containment has been strengthened by 
the modifications made as a part of the 
long term Mark I program. 

Since the application for amendment 
involves proposed changes that are 
encompassed by the criteria or by 
examples for which no significant 
hazards consideration exists, the staff 
has made a proposed determination that 
the application involves no significant 
hazards consideration. 

Local Public Document Room 
location: State University College at 
Oswego, Penfield Library—Documents, 
Oswego, New York 13126. 

Attorney for licensee: Troy B. Conner, 
Jr., Esquire, Conner & Wetterhahn, Suite 
1050, 1747 Pennsylvania Avenue, NW., 
Washington, D.C. 20006. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Niagara Mohawk Power Corporation, 
Docket No. 50-220, Nine Mile Point 
Nuclear Station, Unit No. 1, Oswego 
County, New York . 

Date of amendment request: October 
17, 1985. 

Description of ee request: 
The t would modify the 
Technical Specification (TS) by 
changing Figure 6.2.1 to reflect a change 
in the management organization at 
Niagara Mohawk Power Corporation 
(NMPC). The Senior Vice President for 
NMPC will assume the authority and 
functions associated with Nine Mile 
Point, Unit No. 1 formerly performed by 
the Executive Director of Nuclear 
Operations. This change to the TS 
restores the management organization to 
the form originally approved for the 
facility. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
considerationa if operation of the facility 
in accordance with the proposed 
amendment would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 


evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee presented its 
determination of significant hazards 
considerations as follows: 


The proposed amendment incorporates a 
management organizational change to 
improve the overall performance of Nine Mile 
Point Unit 2. The Corporation has identified 
Mr. C.V. Mangan, a senior level executive 
employed by Niagara Mohawk Power 
Corporation, as having the requisite skills 
and experience to substantially enhance 
Niagara Mohawk’s nuclear management 
organization. Therefore, the proposed 
amendment will not invoke a significant 
increase in the probability of an accident 
previously evaluated. 

The management organzation change has 
been initiated to utilize the skills and 
knowledge of Mr. C.V. Mangan to enhance 
our management capabilities. The Board of 
Directors of Niagara Mohawk Power 
Corporation has created the position of 
Senior Vice President and has designated Mr. 
C.V. Mangan as Senior Vice president for 
Niagara Mohawk. As Senior Vice President, 
Mr. Mangan assumes the authority and the 
functions associated with Nine Mile Point 
Unit 1 formerly performed by the Executive 
Director of Nuclear Operations. In his new 
capacity Mr. Mangan will be responsible for 
all aspects of nuclear engineering, nuclear 
licensing, and operation of Nine Mile Point 
Unit 1. 

The change in the management 
organization is the result of Niagara Mohawk 
Power Corporation’s determination to 
provide the highest level of management 
expertise and experience in the operation of 
Nine Mile Point Unit 1 nuclear facility and to 
insure that the goal of improved overall 
performance at Nine Mile Point Unit 1 is 
achieved. 


The staff has reviewed the licensee's 
significant hazards consideration 
determination and based upon this 
review, the staff has made a proposed 
determination that the application for 
amendment involves no significant 
hazards consideration. 

Local Public Document Room 
Jocation: State University College at 
Oswego, Penfield Library—Documents, 
Oswego, New York 13126. 

Attorney for licensee: Troy B. Conner, 
Jr., Esquire, Conner & Wetterhahn, Suite 
1050, 1747 Pennsylvania Avenue, NW., 
Washington, D.C. 20006. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Northern States Power Company, 
Docket No. 50-263, Monticello Nuclear 
Generating Plant, Wright County, 
Minnesota 

Date of application for amendment: 
April 26, 1985, as supplemented by 
submittal dated October 16, 1985. 
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Description of amendment request: 
The original amendment request of April 
26, 1985 was initially noticed on August 
14, 1985 (50 FR 32799). The supplemental 
information revised Item Nos. 3, 5 and 6 
of the original request and also added a 
new Item No. 7. In Item No. 3, section 
6.5.B, Plant Operating Procedures— 
Radiological, the phrase “and concise 
statement” is replaced by “definition” to 
clarify the Radiation Protection Plan. In 
Item No. 5, Table 4.16.1, corn and potato 
environmental radiation sampling will 
be limited to the areas that are irrigated 
by water in which liquid radioactive 
effluent has been discharged. Item No. 6 
corrects typographical errors on page 
229q. Item No. 7 adds footnote C to 
Table 4.16.3 to clarify I-131 reportability 
in environmental samples. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of these 
standards by providing certain 
examples (48 FR 14870). One of these, 
example (i), involving no significant 
hazards consideration is “A purely 
administrative change to technical 
specifications: For example, a change to 
achieve consistency throughout the 
technical specifications, correction of an 
error, or a change in nomenclature.” 
Item Nos. 3 and 6, above match this 
example and the staff therefore 
proposes to characterize them as 
involving no significant hazards 
consideration. 

Item No. 5 above modifies the 
requirement for potato and corn 
environmental radiation sampling. Over 
the period of several years, a uniform 
process of deep well irrigation has been 
developed in the area and the use of 
river water for irrigating potato and corn 
fields has been discontinued. The 
collection of potato and corn samples is 
no longer a valid monitor to determine 
the impact of liquid release of 
radioactivity into the river. The land use 
census specified in the Technical 
Specifications does not identify high D/ 
Q corn and potato locations. Leafy green 
vegetable samples from a garden in the 
highest D/Q sector are used to 
determine radioisotope buildup due to 
air release from the plant. 

The sampling of corn and potatoes 
will be continued but limited to areas 
that are irrigated by water in which 
liquid radioactive effluents have been 
discharged. This change is due to a shift 
in land use in the vicinity of the plant. 
For these reasons, the staff concludes 
that the proposed change in Item No. 5 
above would not: (1) Involve a 
significant increase in the possibility or 
consequences of an accident previously 
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evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in the 
margin of safety. 

In Item No. 7 above, the change 
revises the I-131 reportability 
requirements and makes the Technical 
Specifications consistent with Standard 
Technical Specification requirements. 
This is administrative in nature and the 
staff proposes that the changes would 
not: (1) Involve a significant increase in 
the possibility or consequences of an 
accident previously evaluated; or (2) 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or (3) 
involve a significant reduction in the 
margin of safety. 

There, based on the reasons as 
described above, the staff has made a 
proposed determination that the 
proposed amendment involves no 
significant hazards consideration. 

Local Public Document Room 
Jocation: Environmental Conservation 
Library, Minneapolis Public Library, 300 
Nicollet Mall, Minneapolis, Minnesota. 

Attorney for licensee: Gerald 
Charnoff, Esq., Shaw, Pittman, Potts and 
Trowbridge, 1800 M Street, NW., 
Washington, D.C. 20036. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Omaha Public Power District, Docket 
No. 50-285, Fort Calhoun Station, Unit 
No. 1, Washington County, Nebraska 


Date of amendment request: October 
31, 1985. 

Description of amendment request: 
The proposed amendment would update 
the snubber table listings to reflect the 
removal of two hydraulic snubbers and 
the addition of 10 mechanical snubbers. 
Table 2-6(a) identifies the safety related 
. hydraulic snubbers and Table 2-6{b) 
identifies the safety related mechanical 
snubbers. The proposed amendment 
would also change the surveillance 
requirements for the nuclear detector 
well cooling annulus exit air 
temperature detectors. These 
requirements are contained in Table 3-3. 
The licensee specifically proposes to 
change the surveillance function from 
“test” to “check” and to change the 
surveillance method from “compare 
eight (8) independent readings” to 
“comparison of independent 
temperature readings.” 

Basis for proposed no significant 
hazards consideration determination: 
The licensee has made a significant 
hazards consideration determination 
pursuant to 10 CFR 50.92. The licensee 
has stated that the changes would not 
involve a significant increase in the 


probability or consequences of an 
accident previously evaluated because: 
(1) The change in wording of a 
surveillance method is intended only to 
achieve consistency and does not affect 
any accident analysis, and (2) the 
update to the snubber listirig is also 
administrative to attain consistency. 
The licensee also stated that the change 
will not create the possibility of a 
different type of accident from any 
accident previously evaluated because 
no different type of accident is possible 
from the changes being made. Finally, 
the licensee stated that the changes 
would not involve a significant 
reduction in a margin of safety because: 
(1) The changes being made to the 
surveillance wording are to achieve 
consistency between a Section 2 
Limiting Condition for Operation and 
the use of the equipment and (2) the 
changes to the snubber listing are 
gp to administratively update the 
ist. 

Based upon the above discussion, the 
staff proposes to determine that the 
proposed changes do not involve 
significant hazards considerations. 

Local Public Document Room 
location: W. Dale Clark Library, 215 
South 15th Street, Omaha, Nebraska 
68102. 

Attorney for licensee: LeBoeuf, Lamb, 
Leiby, and Mac Rae, 1333 New 
Hampshire Avenue, NW., Washington, 
D.C. 20036. 

NRC Branch Chief: Edward J. Butcher, 
Acting. 

Portland General Electric Company, et 
al., docket No. 50-344, Trojan Nuclear 
Plant, Columbia County, Oregon 


Date of amendment request: 
Sepember 3, 1985. 

Decription of amendment request: The 
proposed amendment would revise the 
Technical Specifications pertaining to 
the component cooling water (CCW) 
system. Specificially, TS 4.7.3.1.c would 
be revised to require a termination of 
CCW flow to the reactor coolant pumps 
(RCPs) upon receipt of a containment 
high-high pressure signal or a 
containment isolation signal (CIS) 
coincident with a low CCW surge tank 
level. Under the present TS, a CIS by 
itself from a safety injection signal will 
isolate CCW flow to the RCPs. 

Basis for proposed no significant 
hazards consideration determination: 
Isolating CCW flow to the RCPs upon 
receipt of a CIS requires an evaluation 
by the operators as to whether 
continued operation of the RCPs is 
necessary. If the RCPs are required to 
operate, manual actions must be taken 
to restore CCW flow to the RCPs. 
Failure to act promptly can result in 
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damage to the RCPs due to loss of 
cooling water. Under the proposed 
change, the conditions for which CCW 
flow to the RCPs is isolated would be 
more stringent than those under the 
present TS. Thus, the proposed change 
appears to match an example of “no 
significant hazards” in the guidance 
provided by the Commission (48 FR 
14870), namely, a change that constitutes 
an additional limitation, restriction or 
control not presently included in the TS. 
In addition, the proposed changes would 
reduce the likelihood of RCP damage, 
enhance the availability of the RCPs 
during certain transients, and still 
maintain the integrity of safety-related 
portions of the CCW system. 

Based on the foregoing, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: Multnomah County Library, 
801 SW. 10th Avenue, Portland, Oregon. 

Attorney for licensee: J. W. Durham, 
Senior Vice, President, Portland General 
Electric Company, 121 SW. Salmon 
Street, Portland, Oregon 97204. 

NRC Branch Chief: Edward J. Butcher, 


Acting. 

Portland General Eletric Company, et al., 
Docket No. 50-344, Trojan Nuclear 
Plant, Columbia County, Oregon 


Date of amendment request: 
September 10, 1985. 

Decription of amendment request: The 
amendment would revise the Technical 
Specifications (TS) regarding operability 
requirements for onsite AC and DC 
electrical power distribution system. 
The proposed changes are: 

1. TS 3.8.2.1. related to AC electrical 
buses for operation would be revised to 
allow the AC distribution system to be 
powered from either offsite sources or 
the emergency diesel generators (EDG). 
The present TS requires that the AC 
distribution system be powered by 
sources other than the EDG. 

2. TS 3.8.2.2 related to AC electrical 
buses for shutdown would be revised in 
a manner similar to TS 3.8.2.1. 

3. The ACTION statement associated 
with TS 3.8.2.2 would be revised to 
conform with the Standard Technical 
Specifications (STS) for Westinghouse 
Pressurized Water Reactors (NUREG- 
0452, Revision 4). In addition, the 
ACTION statement associated with TS 
3.8.2.4 pertaining to the DC electrical 
distribution system for shutdown would 
be revised to conform with the STS. 

4. The term “vital” buses in TS 3.8.2.2. 
would be revised to “Preferred 
Instrument” buses to reflect the correct 
name of the system as described in the 
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_ Trojan Updated Final Safety Analysis 
Report (FSAR). 

5. Bases 3/4.8 of the TS would be 
revised to address the above-stated 
changes. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of these 
standards by providing certain 
examples (48 FR 14870). The examples 
of actions that are considered not likely 
to involve significant hazards 
considerations include: (i) A purely 
administrative change to TS: for 
example, a change to achieve 
consistency throughout the TS, 
correction of an error, or a change in 
nomenclature. (ii) A change that 
constitutes an additional limitation 
restriction or control not presently 
included in the TS: for example, a more 
stringent surveillance requirement. 

Based on our preliminary review of 
the proposed changes, it appears that 
each of the proposed changes is similar 
to one of the above examples. Items 1 
and 2 of the proposed changes appear to 
match Example (i) in that they are 
administrative in nature. The sources of 
power for the AC distribution system 
are already governed by TS 3.8.1.1 and 
TS 3.8.1.2. Thus, TS 3.8.2.1 and TS 3.8.2.2 
represent redundant requirements 
insofar as the requirement for the AC 
distribution system is concerned and the 
proposed changes would delete these . 
redundant requirements. In addition, the 
resultant wordings of TS 3.8.2.1 and TS 
3.8.2.2 would conform with the STS. 

Item 3 of the proposed change appears 
to be similar to Example (ii) in that the 
proposed changes requires an 
immediate suspension of activities that 
could directly lead to a release of 
radioactivity as opposed to the present 
TS which requires the indirect method 
of controlling a radioactive release 
through esta tablishing containment 
integrity within 8 hours. Therefore, it 
represents a more stringent requirement. 

Items 4 and 5 of the proposed changes 
appear to be similar to Example (ii). 
Item 4 involves a change in 
nomenclature. Item 5 is address Item 3 
of the proposed changes in the Basis of 
the TS and is, therefore, to maintain 
consistency throughout the TS. 

Therefore, since the application for 
amendment involves proposed changes 
that are similar to the examples for 
which no significant hazards 
consideration exists, the staff has made 
a proposed determination that the 
application involves no significant 
hazards consideration. 

Local Public Document Room location: 
Multnomah County, Library. 801 SW. 
10th Avenue, Portland, Oregon. 


Attorney for licensee:.J.W. Durham, 
Senior Vice President, Portland: General 
Electric Company, 121 wt — 
Street, Portland, Oregon 97 

NRC Branch Chief: Edward | J. Butcher, 
Acting. 

Portland General Electric Company, et 
al., Docket No. 50-344, Trojan Nuclear 
Plant, Columbia, County, Oregon 


Date of amendment request: 
September 13, 1985. 

Decription of amendment request: The 
proposed Technical Specification 
changes to Sections 6.8.2, 6.8.3, and 
6.5.1.6 define more clearly the review 
responsibilities of the Plant Review 
Board (PRB), Plant General Manager, 


‘ other members of Plant Management, 


and offsite Departmental Managers, 
well as allowing credit for the Nuclear 
Quality Assurance Program. Also the 
present requirement that temporary 
changes to procedures be documented, 
reviewed by the PRB, and approved by 
General Manager within 14 days of 
implementation is proposed to be 
changed to 30 days of implementation 
and approved by the responsible 
Manager. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of standards 
for a no significant hazards 
consideration determination by 
providing certain examples (April 6, 
1983, FR 14870). One of the examples {i) 
of actions not likely to involve a 
significant hazards consideration relates 
to purely administrative changes to the 
Technical Specifications, for example, a 
change to achieve consistency 
throughout the Technical Specifications, 
correction of an error, or a change in 
nomemclature. The proposed change 
deals with administrative controls 
required for the review of safety-related 
procedures and changes to safety- 
related procedures. The proposed 
change would not in result in a decrease 
in the review process but would change 
the method in which the review would 
occur. The new review would be 
performed by and within the department 
responsible for the procedure which is 
expected to result in a better evaluation 
of the change since personnel who are 
more familiar with the procedure would 
be reviewing it. At the same time, the 
PRB would no longer be involved in the 
review of items in which certain 
members are unfamiliar, and would 
have more time to devote to items of 
safety significance. The proposed 
change is a almost identical to the 
Technical Specifications for procedures 
for the San Onofre Units 2 and 3, 
Catawba, and McGuire Nuclear Plants. 


BEST COPY AVAILABLE 


Based upon the above discussion, the 
staff proposes to determine that the 
requested changes do not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Multnomah County Library, 
801 SW. 10th Avenue, Portland, Oregon. 

Attorney for licensee: J.W. Durham, 
Senior Vice President, Portland General 
Electric Company, 121 SW. Salmon 
Street, Portland, Oregon 97204. 

NRC Branch Chief: Edward J. Butcher, 
Acting. 


Portland General Electric iciicee: et 
al., Docket No. 50-344, Trojan Nuclear 
Plant, Columbia County, Oregon 


Date of amendment request: 
September 13, 1985. 

Description of amendment request: 
The proposed Technical Specification 
change to Figure 6.2.-2 has both the 
onsite and offsite (headquarters) nuclear 
quality assurance organization reporting 
to the Manager, Nuclear Quality 
Assurance. This change was made to 
clarify the delineation of 
responsibilities, improve coordination 
between Plant and Headquarters QA 
groups, and improve operating 
independence for the Plant QA group. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of standards 
of a no significant hazards consideration 
determination by providing certain 
examples (April 6, 1983, FR 14870). One 
of the examples (i) of actions not likely 
to involve a significant hazards 
consideration relates to purely 
administrative changes to the Technical 
Specifications, for example, a change to 
achieve consistency throughout the 
Technical Specifications, correction of 
an error, or a change in nonmenclature. 
The proposed change is an 
organizational change that would 
enhance coordination and independence 
between the Plant and Headquarters. 
The functions, duties, responsibilities, 
and activities of the various 
departments of the Facility Organization 
remain unchanged. 

Based upon the above discussion, the 
staff proposes to determine that the 
requested change does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Multnomah County Library, 
801 SW. 10th Avenue, Portland, Oregon. 

Attorney for licensee: ].W. Durham, 
Senior Vice President, Portland General 
Electric Company, 121 SW. Salmon 
Street, Portland, Oregon 97204. 

NRC Branch Chief: Edward J. Butcher, 


Acting. 





Portland General Electric Company, et 
al., Docket No. 50-344, Trojan Nuclear 
Plant, Columbia County, Oregon 


Date of amendment request: October 
11, 1985. 

Description of amendment request: 
The proposed Technical Specification 
change clarifies the applicablity of 
‘section 4.9.9 to the Containment 
Ventilation Isolation System (CVIS) 
surveillance requirement during 
refueling. This is accomplished by 
reference to Table 3.3-13, which 
identifies the normal range monitoring 
channels associated with CVIS. Only 
the normal range monitoring channels 
are included in the operability test of the 
CVIS. The accident range monitoring 
channel is not sensitive enough to 
accurately measure the radiation alarm 
setpoint levels (i.e., two times 
background level) required for the 
normal range monitoring channels and 
also it does not provide an input signal 
to the CVIS. ; 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of standards 
of a no significant hazards consideration 
determination by providing certain 
examples (April 6, 1983, FR 14870). One 
of the examples (i) of actions not likely 
to involve a significant 
consideration relates to purely 
administrative changes to the Technical 
Specifications, for example, a change to 
achieve consistency throughout the 
Technical Specifications, correction of 
an error, or a change in nonmenclature. 

- The proposed change clarifies an 
existing surveillance requirement. On 
this basis the staff proposes to 
determine that the request action would 
involve a no significant hazards 
consideration determination. 

Local Public Document Room 
location: Multnomah County Library, 
801 SW. 10th Avenue, Portland, Oregon. 

Attorney for licensee: ].W. Durham, 
Senior Vice President, Portland General 
Electric Company, 121 SW. Salmon 
Street, Portland, Oregon 97204. 

NRC Branch Chief: Edward J. Butcher, 
Acting. 

Power Authority of the State of New 
York, Docket No. 50-333, James A. 
FitzPatrick Nuclear Power Plant, 
Oswego County, New York 


Date of amendment request: October 
11, 1985. 

Description of amendment request: 
This submittal by the Power Authority 
of the State of New York (the licensee) 
request changes to the FitzPatrick 
Technical Specifications to: (1) Permit 
reactor operation with one recirculation 


loop out of service, (2) to include 
General Electric Company’s (GE) 
Service Information Letter (SIL) 380, 
Revision 1 recommendations regarding 
thermal-hydraulic stability for dual loop 
and single loop operations, and (3) to 
incorporate editorial changes associated 
with these revisions. Presently, the 
FitzPatrick operating license requires a 
unit to be in cold shutdown within the 
succeeding 24 hours if an idle 
recirculation loop cannot be returned to 
service within 24 hours. The licensee 
previously requested, by letter dated 
December 29, 1982, authorization of 
unlimited single loop operation of 
FitzPatrick. Subsequently, Tennessee 
Valley Authority's operation of Browns 
Ferry Unit 1 (a boiling water reactor 
similar in design to FitzPatrick) in the 
single loop mode of operation at 59% 
power led to concerns related to 
thermal-hydraulic instability. GE, in SIL 
#380, Revision 1, addressed these 
concerns by providing the boiling water 
reactor licensees generic guidance to 
obviate thermal-hydraulic stability 
induced neutron flux oscillations. The 
licensee has proposed Technical 
Specifications in accordance with the 
guidance provided by GE in SIL-380, 
Revision 1. 

Specifically, the proposed changes 
requested by the licensee consist of: (1) 
Deletion of the license condition 
restricting the single loop operation and, 
for single and dual loop operation, 
incorporating requirements in the 
Technical Specifications to detect 
thermal-hydraulic instabilities induced 
by neutron oscillations and specifying 
operator resonse to the detected 
instabilities, (2) for single loop 
operation, changes to the Technical 
Specifications to provide revised 
Average Power Range Monitor (APRM) 
flux scram trip and rod block settings, 
an increase in the safety limit Minimum 
Critical Power Ratio (MCPR) value, and 
reduction in the Maximum Average 
Planar Linear Heat Generation Rate 
(MAPLHGR) values, and (3) editorial 
changes to relect the above revisions. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards (10 CFR 50.92(c)) for 
determining whether a significant 
hazards consideration exists. A 
proposed amendment to an operating 
license for a facility involves no 
significant hazards consideration if 
operation of the facility in accordance 
with the proposed amendment would 
not: (1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated; or (2) 
create the possiblity of a new or 
different kind of accident from an 


Federal Register / Vol. 50, No. 233 / Wednesday, December 4, 1985 / Notices 


accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. : 

We have evaluated the licensee's 
request for the proposed Technical 
Specifications for compliance with the 
above cited standards. 


(1) Consideration of Probability and 
Consequences of Accidents 


Our evaluation of the proposed 
changes indicates that the principal 
accident associated with a single 
recirculation loop operating would be an — 
inadvertent startup of the idle 
recirculation loop pump causing a 
transient. However, such a transient 
was evaluated in section 14.5.7.2 of the 
FitzPatrick Final Safety Analysis Report 
(FSAR) and found not to cause a 
violation of the Commission's 
regulations. In addition, the licensee has 
proposed more restrictive Technical 
Specification changes related to MCPR 
Limits, flow-biased scram and rod block 
setpoints, and reduced MAPLHGR 
operating limits, to ensure that the 
probabilities and the consequences of 
accidents with single recirculation loop 
operation will not be signficantly 
increased. We have also evaluated the 
implication of thermal-hydraulic 
stability for both single and dual loop 
operations after the licensee's proposed 
Technical Specification changes based 
on the GE recommendation in SIL 380, 
Revision 1 were incorporated. Our 
evaluation shows that the proposed 
changes would alleviate the concerns 
related to the thermal-hydraulic 
instability by adding surveillance 
requirements for detecting thermal- 
hydraulic instabilities and specifying the 
remedial operator actions for responding 
to them. Such operator actions will also 
assure that there will be no significant 
increase in the probability or 
consequences of an accident. Based on 
the above discussion, we find that the 
proposed changes are not expected to 
significantly increase the probability or 
consequences of previously evaluated 
accidents. 


(2) Consideration of Possibility of a 
New or Different Kind of Accident 


Operation with one recirculation loop 
is not expected to create the possibility 
of a new or different kind of accident 
from any previously analyzed, as all 
abnormal operating transients which 
could be initiated with single loop 
operation, such as an inadvertent 
startup of an idle recirculation pump or 
pump trip have already been analyzed 
in the FSAR, and reviewed and accepted 


. by the staff. 
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For single and dual loop operation, the 
addition of the surveillance rquirements 
and remedial actions for thermal- 
hydraulic instability detection and 
response involve normal plant operating 
practices and, therefore, are not 
expected to create a new or different 
kind of accident from any previously 
analyzed in the FSAR. 


(3) Consideration of Reduction in a 
Margin of Safety 

The licensee has proposed the revised 
operating limits, setpoints, and 
procedures for the proposed single and 
dual loop operation. Our evaluation of 
the licensee's proposal indicates that the 
proposed changes will ensure that the 
FSAR margins of safety will not be 
reduced during normal operation and 
with one recirculation pump not 
operating. Our conclusions are based on 
our review of the evaluations by GE in 
support of the FitzPatrick single loop 
operation presented in the GE report 
NEDO-24281. 

For single and dual loop operation, the 
additional surveillance requirements 
and remedial actions required of the 
operator for detection of and response 
to thermal-hydraulic instability will 
increase the present margin of safety. 

The editorial changes associated with 
the above revisions clearly satisfy the 
Commission standards for a “No 
significant hazards involved” finding. 

Based on the above considerations the 
staff concludes that the proposed 
amendment meets the Commission's 
standards in 10 CFR 50.92(c). 

Therefore, the staff has made a 
proposed determination that the 
application involves no significant 
hazards consideration. 

Local Public Document Room 
location: Penfield Library, State 
University College of Oswego, Oswego, 
New York. 

Attorney for licensee: Mr. Charles M. 
Pratt, Assistant General Counsel, Power 
Authority of the State of New York, 10 
Coiumbus Circle, New York, New York 
10019. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Power Authority of The State of New 
York, Docket No. 50-286, Indian Point 
Unit No. 3, Westchester County, New 
York 


Date of amendment request: October 
4, 1985. 

Description of amendment request: 
The amendment would revise the 
Technical Specification to include the 
appropriate Limiting Conditions of 
Operation, Surveillance Requirements, 
and Administrative Controls for 
completed NUREG-0737 items. The 


proposed changes were made in 
response to an NRC request to provide 
Technical Specifications for specified 
NUREG-0737 items. The changes 
involve the Reactor Coolant System 
Vents (II.B—1), Noble Gas Monitor 
(II.F.1.1), Containment Water Level 
Monitor (I1.F.1.6). 

Basis for proposed no significant 
hazards consideration determination: he 
Commission has provided guidance 
concerning the application of these 
standards by providing example (48 FR 
14870). One of the examples (ii) of 
actions not likely to involve a significant 
hazards consideration relates to 
changes that constitute additional 
limitations or restrictions in the 
Technical Specifications. The proposed 
changes revise sections of the Technical 
Specifications related to the Reactor 
Coolant System Vents, Noble Gas 
Monitor, Containment Water Level 
Monitor and the Containment Hydrogen 
Monitor. Since the requested changes 
revise the Technical Specifications to 
include additional Limiting Conditions 
of Operation, Surveillance 
Requirements, and Administrative 
Controls for these systems, the staff 
proposes to determine that the 
application does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: White Plains Public Library, 
100 Martine Avenue, White Plains, New 
York 10601. 

Attorney for licensee: Mr. Charles M. 
Pratt, 10: Columbus Circle, New York, 
New York 10019. - 

NRC Branch Chief: Steven A. Varga. 


Power Authority of The State of New 
York, Docket No. 50-286, Indian Point 
Unit No. 3, Westchester County, New 
York 


Date of amendment request: October 
17, 1985. 

Description of amendment request: 
The proposed change adds a condition 
to the Facility Operating License to 
extend the completion date for NUREG- 
0737, Item III.D.3.4—"“Control Room 
Habitability”. The original date was 
required by a Confirmatory Order dated 
March 18, 1983. The extension provides 
time for the Commission to review new 
analyses related to a toxic gas 
monitoring system, redundant damper 
and radiation monitors for the control 
room ventilation system. 

Basis for proposed no significant 
hazards consideration determination: 
The standards used to arrive at a 
proposed determination that a request 
for amendment involves no significant 
hazards consideration are included in 
the Commission's regulations 10 CFR 
50.92, which state that the operation of 
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the facilities in accordance with the 
proposed amendment would not: (1) 
Involve a significant increase in the 
probability or consequences of an 
accident previously evaluated; or (2) 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluted; or (3) 
involve a significant reduction in a 
margin of safety. 

We have reviewed the licensee's 
submittal and conclude that the 
proposed amendment would not: (1) 
Involve a significant increase in the 
probability or consequences of an 
accident previously evaluated because 
we consider this issue to be a low risk 
issue and the licensee has compensatory 
measures in place which justified the 
original schedule. 

The amendment also does not (2) 
create the possibility of a new or 
different kind of accident of (3) involve 
a significant reduction in a margin of 
safety because the amendment involves 
a schedule change only and does not 
change the plant in any way. 

Therefore, the staff proposes to 
determine that the requested action 
would involve no significant hazards. 

Local Public Document Room 
location: White Plains Public Library, 
100 Martine Avenue, White Plains, New 
York 10601. 

Attorney for licensee: Mr. Charles M. 
Pratt, 10 Columbus Circle, New York, 
New York 10019. ~ 

NRC Branch Chief: Steven A. Varga. 


Public Service Electric and Gas 
Company, Docket No. 50-272, Salem 
Nuclear Generating Station, Unit No. 1, 
Salem County, New Jersey 


Date of amendment request: August 6, 
1985. 

Description of amendment request: 
This notice supersedes an October 9, 
1985 notice (50 FR 41256) and corrects 
the basis for that notice. The proposed 
change would increase the Unit 1 
licensed core power from 3338 MWt to 
3411 MWt. The necessary Technical 
Specification changes are as follows: 

a. Section 1.25, changed RATED 
THERMAL POWER from 3338 MWt to 
3411 MWt. 

b. Section 2.2, change TS setpoints for 
core flow from 88,500 gpm/loop to 87,300 
gpm/loop. 

c. Section 3.2.5, change DNB 
parameters for RCS Tavg from 581° to 
582 °F. 

The changes to section 1.25 and 3.2.5 
are a direct result of the power uprate. 

The changes to section 2.2 for core 
flow is for consistency with the core 
flow requirements of section 3.2.5 which 
requires a flow of 349,200 gpm total for 
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four loops or 87,300 gpm per loop. The 
value of 87,300 gpm is consistent with 
Unit 2 Technical Specifications and with 
the design flow used for thermal design 
calculation for both plants. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards for determining whether a 
significant hazards consideration exists 
by providing certain examples (48 FR 
14870). One of the examples of actions 
likely to involve a significant hazards 
consideration is an increase in 
authorized maximum core power level. 
However, the guidance further states 
that the specific circumstances of a 
license request, when measured against 
the standards in section 50.92 may lead 
to a contrary conclusion. In this case, 
the staff believes that circumstances 
warrant a conclusion that the action 
involves no significant hazards 
consideration. 

When Salem Unit 1 was licensed, 
reactor performance evaluations were 
based on a core design power level of 
3411 MWt, and accident consequences 
evaluations were based on a power 
level of 3570 MWt. However, the facility 
was licensed at a lower power level of 
3338 MWt due to a restriction in 
capability of the main turbine couplings. 
The couplings have now been modified 
to allow Unit 1 to operate at the higher 
power levels. All currently docketed 
FSAR accident analyses have been 
reviewed. None of the analyses need to 
be modified to implement the Unit 1 
uprate. Therefore the requested increase 
in the Unit 1 rated thermal power to that 
of identical Unit 2 will not increase the - 
probability of any previously analyzed 
accident nor create the possibility of 
any new or different kind of accident 
from any accident previously evaluated. 
The proposed operation of Salem Unit 1 
at the higher power level will not- 
introduce any new accident and margins 
of safety will remain the same as the 
original design margins. On these bases 
the staff proposes to determine that the 
proposed change does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Salem Free Library, 122 West 
Broadway, Salem, New Jersey 08079. 

Attorney for licensee: Conner and 
Wetterhann, Suite 1050, 1747 
Pennsylvania Avenue, NW., 
Washington, D.C. 20006. 

NRC Branch Chief: Steven A. Varga. 


Rochester Gas and Electric Corporation, 
Docket No. 50-244, R.E. Ginna Nuclear 
Power Plant, Wayne County, New York 


Date of amendment request: October 
16, 1985. 


Description of amendment request: 
The proposed amendment would revise 
containment internal pressure 
limitations to be consistent with the 
initial conditions assumed in 
Westinghouse Electric Corporation's 
Boric Acid Storage Tanks (BAST) 
analysis for the R.E. Ginna Nuclear 
Power Plant. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards for determining whether a no 
significant hazards consideration exists 
by providing certain examples (April 6, 
1983, 48 FR 14870). One of the examples 
(ii) relates to a change that constitutes 
an additional limitation, restriction, or 
control not presently included in the 
Technical Specifications; for example, a 
more stringent surveillance requirement. 

The licensee contracted Westinghouse 
Electric Corporation to perform an 
analysis to evaluate the possibility of 
reducing boron concentration. This 
evaluation provided a new containment 
integrity analysis using different 
methodology, assumptions, and codes, 
along with better documentation than 
previous analyses. The new analysis 
would necessitate revising the TS to 
lower the limit for containment pressure 
from the current 3.0 psig to the proposed 
1.0 psig. The licensee proposes to modify 


- the TS to accommodate the anticipated 


change in the containment integrity 
analysis bases. Since the proposed 
change is being made in the 
conservative direction, the staff finds 
the proposed change to be more 
stringent than the current TS limit on 
containment internal pressure. Based on 
this discussion, the staff proposes to 
determine that the requested action does 
not involve a significant hazards 
consideration. 

Local Public Document Room 
location: Rochester Public Library, 115 
South Avenue, Rochester, New York 
14610. 

Attorney for Licensee: Harry H. Voigt, 
Esquire, LeBoeuf, Lamb, Leiby and 
MacRae, 1333 New Hampshire, NW., 
Suite 1100, Washington, D.C. 20036. 

NRC Branch Chief: John A. Zwolinski. 


Tennessee Valley Authority, Docket 
Nos. 50-259, 50-260 and 50-296, Browns 
Ferry Nuclear Plant, Units, 1, 2, and 3, 
Limestone County, Alabama 


Date of amendment request: August 5, 
1985. 

Description of amendment request: 
This notice supersedes a previous notice 
(50 FR 41256) which did not fully 
describe the proposed amendment. 

The proposed amendments would 
clarify when the offgas post-treatment 
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radiation monitors and the main stack 
monitoring system are to be considered 
inoperable. In order to perform required 
surveillance instructions, it is necessary 
to temporarily take both monitors in the 
system being tested out of service for 
purging since they are piped in series. 
The current Technical Specifications 
require declaring a limiting condition for 
operation during this time. This 
proposed amendment would allow these 
monitors to be taken out of service for 
up to 1 hour for purging when 
performing required surveillance 
instructions, and would stipulate that 
this is not to be considered a loss of 
monitoring capability for the system. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards © 
considerations if operation of the facility 
in accordance with the proposed 
amendment would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated, (2) create the possibility of a 
new or different kind of accident from 
any accident previously evaluated, or (3) 
involve a significant reduction in a 
margin of safety. 

The proposed amendments to the 
Technical Specifications would allow 
taking both offgas post-treatment 
radiation monitors, and similarly both 
main stack radiation monitors, out of 
service at the same time for purging. It is 
necessary to purge the instruments for — 
the surveillance test and since they are 
piped in series, purging the line takes 
both monitors out of service. This is 
done as a deliberate action required by 
Technical Specifications and no change 
in facility design, operation or 
maintenance will occur as a result of 
this amendment. Specifically, the 
amendments do not extend the 
surveillance intervals or the actual time 
allowed for test or repair. These - 
amendments would be consistent with a 
related Technical Specification which 
states “For effluent streams having 
continuous monitoring capability, the 
activity and flow rate shall be 
monitored and recorded to enable. 
release rates of gross radioactivity to be 
determined on an hourly basis.” With 
the proposed amendments this 
requirement can still be met. 
Accordingly, the proposed amendments 
would not involve a significant increase 
in the probability or consequences of an 
accident previously evaluated; create 
the possibility of a new or different kind 
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of accident from any accident previously 
evaluated; or result in a significant 
reduction in a margin of safety. 

Since the application for‘amendments 
involves proposed changes that are 
encompassed by the criteria for which 
no significant hazards consideration 
exists, the staff has made a proposed 
determination that the application 
involves no significant hazards 
consideration. 

Local Public Document Room 
Jocation: Athens Public Library, South 
and Forrest, Athens, Alabama 35611. 

Attorney for licensee: H.S. Sanger, Jr., 
Esquire, General Counsel, Tennessee 
Valley Authority, 400 Commerce 
Avenue, E 11B 33C, Knoxville, 
Tennessee 37902. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Tennessee Valley Authority, Docket 

Nos. 50-327 and 50-328, Sequoyah 

Nuclear Plant, Units 1 and 2, Hamilton 
~ County, Tennessee 


Dates of amendment requests: 
October 22, 1985, and November 8, 1985. 
Description of amendment requests: 

(1) The proposed amendments would 
change the Technical Specifications (TS) 
for Table 2.2-1 (2-5) in the Reactor Trip 
System instrumentation trip setpoints. 
The proposed change increases the 
power range Neutron Flux Positive rate 
from greater than or equal to 1 second to 
greater than or equal to 2 seconds. Also, 
the Neutron Flux Negative rate would be 
increased from greater than or equal to 1 
second to greater than or equal to 2 
seconds. This would change the 
allowable values from 5.5% Rated 
Thermal Power (RTP) to 6.3% RTP for 
the positive flux rate, and from 3.5% RTP 
to 6.3% RTP for the negative flux rate. 
With the revised setpoints, the 
instrumentation will continue to 
function as assumed in the safety 
analysis report and the TS. 

(2) The proposed amendments would 
change the organization specification at 
the facility. The licensee has carried out 
a major reorganization which gives 
added responsibilities and resources to 
each of the nuclear plant management 
organizations. The changes create a 
single line of authority for more direct 
control to site management. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of these 
standards by providing certain 
examples of actions likely to involve no 
significant hazards consideration (48 FR 
14870). Example (vi) relates to a change 
which either may result in some 
increase to the probability or 
consequences of a previously analyzed 


accident pr may reduce in some way a 
safety margin, but where the results of 
the change are clearly within all 
acceptable criteria with respect to the 
system or component specified in the 
Standard Review Plan. The proposed 
change: (1) Is similar to this example in 
that there may be some increase to the 
probability or consequences ofa 
previously analyzed accident, but the 
results of the change clearly remain 
within ali acceptable criteria. The 
proposed change (2) does not fit any of 
the examples provided, but is, 
nonetheless, likely to involve no 
significant hazards considerations. 

For change: (1) The revisions would 
increase the power range for the 
negative rate reactor trip system, 
however, it is clearly within the 
acceptable criteria for the system. For 
change (2) the revisions to the 
organizational specifications are 
expected to strengthen the overall safety 
of plant operations. The proposed 
change would not involve a significant 
increase in the probability or 
consequences of an accident previously 
evaluated, or create the possibility of a 
new or different kind of accident from 
any accident previously evaluated, or 
involve a significant reduction in a 
margin of safety, because a greater 
direct-control of activities at the site 
should result in more timely responses 
by management to safety-related issues. 
Accordingly, the Commission proposes 
to determine that these changes do not 
involve a significant hazards 
consideration. ; 

Local Public Document Room 
Location: Chattanooga-Hamilton County 
Bicentennial Library, 1001 Broad Street, 
Chattanooga, Tennessee 37401. 

Attorney for license: Mr. Herbert S. 
Sanger, Jr., Esquire, General Counsel, 
Tennessee Valley Authority, 400 
Commerce Avenue, E11B33, Knoxville, 
Tennessee 37902. 

NRC Branch Chief: Elinor G. 
Adensam. 


Toledo Edison a ae and The 


Cleveland Electric Mluminating 
Company, Docket No. 50-346, Davis- 
Besse Nuclear Power Station, Unit No. 1, 
Ottawa County, Ohio 


Date of amendment request: May 28, 
1985. 

Description of amendment request: In 
Generic Letter (GL) 84-15, the 
Commission's staff informed the 
licensees that the frequency of diesel 
generator fast start tests from ambient 
conditions should be reduced. Licensees 
were encouraged to review their 
Technical Specifications (TSs) and to 
submit proposed changes to the TSs 
which would accomplish a reduction in 
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the number of cold fast starts. Typical 
TSs modified to include changes to the 
diesel generator testing program were 
included in the GL. In response to the 
GL 84-15, the licensee proposed the 
following changes: 

(1) In the event of the inoperability of 
either emergency diesel generator (EDG) 
and/or offsite AC circuit, the remaining 
EDG will be tested once every 24 hours 
preceded by an engine prelube and/or 
other appropriate warmup procedures. 
Present TSs require three cold fast starts 
within the same time period. 

(2) The surveillance test which 
requires cold start and loading of 
1000kw for one hour is presently 
required at least once per 31 days ona 
staggered basis. The proposed TS would 
require the test to be conducted at least 
once per 184 days. 

(3) A new TS has been proposed for a 
31-day test which includes a diesel start 
preceded by an engine prelube and/or 
appropriate other warmup procedures. 
Further, the TS would require 
verification that the generator can be 
synchronized and loaded rather than 
require that it be loaded and operated as 
it now does. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The Commission's staff, in GL 84-15, 
indicated that the practice of frequent 
cold fast start testing can contribute to 
accelerated diesel generator wear, 
which consequently degrades diesel 
generator reliability and availability. 

In GL 84-15, the Commission's staff 
concluded that the frequency of fast 
start tests from ambient conditions of 
diesel generators should be reduced. 
Licensees were requested to review 
their TSs and propose appropriate 
changes. An example of acceptable TSs 
was included. 

The licensee proposed changes to the 
TSs that are in accordance with the 
staff's example. Further, the licensee 
concluded that granting of the request 
would not: 





(1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated. The 
reduction in the number of cold fast 
starts and surveillance testing of the 
generator synchronization with the 
offsite power source is in accordance 
with GL 84-15. The purpose of the 
proposed change is to improve the 
reliability of the EDG, thereby 
maintaining all accident analysis 
assumed in the plant licensing. 
Therefore, this amendment request will 
not increase the probability or 
consequences of an accident previously 
evaluated. 

(2) Create the possibility of a new or 
different kind of accident previously 
evaluated. All accidents are still 
bounded by previous analysis and no 
new accidents are involved. 

(3) Involve a significant reduction in a 
margin of safety. All margins of safety 
assumed in previous analysis remain 
unchanged. 

The Commission's staff agrees with 
the licensee’s evaluation in this regard, 
and accordingly, the staff proposes to 
find that this change involves no 
significant hazards considerations. 

Local Public Document Room 
location: University of Toledo Library, 
Documents Department, 2801 Bancroft 
Avenue, Toledo, Ohio 43606. 

Attorney for licensee: Gerald 
Charnoff, Esq., Shaw, Pittman, Potts and 
Trowbridge, 1800 M Street, NW., 
Washington, D.C. 20036. 

NRC Branch Chief: John F. Stolz. 


Union Electric Company, Docket No. 50- 
483, Callaway Plant, Unit 1, Callaway 
County, Missouri 


Date of application for amendment: 
September 18, 1985. 

Brief description of amendment: The 
purpose of the proposed amendment 
request is to revise Technical 
Specification 3/4.6.1.6 regarding 
containment vessel structural integrity. 
The proposed amendment revises the 
present Technical Specification 
regarding surveillance parameters and 
actions to be taken when a parameter 
which serves as an indicator of 
continued acceptable structural integrity 
falls below a level previously 
considered acceptable. 

Basis for proposed no significant 
hazards consideration determination: 
this amendment request revises 
ACTION b. and adds ACTION c. and d. 
associated with Technical Specification 
3.6.1.6, and revises surveillance 
4.6.1.6.1.e.1). The ACTION Statement 
rewording assures acceptable design 
margins for the life of the plant while 
eliminating the need to shutdown the 
plant or maintain the plant shutdown 


when nonconforming parameters are 
shown by an engineering evaluation to 
not degrade the containment integrity. 
The revision to the surveillance 
eliminates the requirement for precise 
verification of the voids in the tendon 
sheath filler grease and has adequate 
back up surveillance parameters to 
assure that acceptable design margins 
are maintained throughout plant life. 
In evaluating the increase in 
probability or consequences of any 
previously analyzed accident, the 
following areas are considered: 


1. Design Conservatism 


The containment vessel post 
tensioning system is a passive element 
designed to provide a minimum level of 
pre-stress of 1.2 times the design 
accident pressure at the end of the 40 
year design life of the plant. As such, 
there is a wide margin of safety at the 
beginning of the plant life which 
decreases to a minimum value of 1.2 at 
40 years. 


2. Surveillance Frequency 


Periodic tendon surveillances are 
required by Reg. Guide 1.35. the first 
three surveillances occur at 1.5, 3.5 and 
5.5 years after the structural integrity 
test, and surveillances are required 
every five years thereafter. The length of 
the intervening period of 5 years 
between successive surveillances is 
evidence of recognition of the 
improbability of the deterioration of the 
post tensioning system to a level where 
vessel integrity would be affected in this 
time period. 


3. Surveillance Results 


During the initial inservice tendon 
surveillance at the Callaway Plant, it 
was discovered that net refill volumes of 
sheathing filler material (grease) 
exceeded 5 percent of the net duct 
volume for several tendons. These 
results for the affected tendons suggest 
that those tendon sheaths were not 
totally filled with grease, probably due 
to the characteristics of the greasing 
system. 

The above incidences, involving net 
refill grease volumes in excess of the 
acceptance criteria, have not affected 
the strength of the tendons. Lift-off 
forces for the inspected tendons have 
been found to lie within (or above) 
predicted limits indicating that, among 
other things, wire integrity has not been 
degraded. Examination and testing of 
individual wires from the tendons has 
revealed that there is no evidence of 
wire corrosion and that wire strength 
has not been degraded. Examination of 
the grease itself has revealed that there 
are no changes in the presence (at the 
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anchorage) or the physical appearance 
of the grease and the chemical 
properties have been verified by 
laboratory analysis. As evidenced by 
examination of the inspected tendons, 
the detected underfill conditions have 
not affected the ability of the grease to 
provide minimum coverage for the 
different parts of the anchorage system. 
Additionally, data gathered from 
other plants with more operating history 
than Callaway have failed to show any 


_ correlation between percent voids and 


either lift-off force or tensile strength 
failures. 


4. Future Surveillances 


The revision to ACTION b. provides 
for prompt, thorough attention and 
necessary corrective action to assure 
acceptable design margins are 
maintained for the life of the plant while 
eliminating the need to shutdown the 
plant when it can be shown by an 
engineering analysis that the 
nonconforming parameter does not 
degrade the structural integrity of the 
plant. 

The present action statement requires 
that whenever any element of the 
tendon surveillance acceptance criteria 
is not satisfied, it be considered as 
evidence of abnormal degradation of the 
structural integrity of the containment 
vessel requiring that the integrity be 
restored or that the plant be shutdown. 
The proposed amendment, however, 
would classify a failure to satisfy an 
element of the acceptance criteria as 
evidence of possible abnormal 
degradation and would permit an 
evaluation to be performed 
demonstrating the continued ability of 
the containment vessel structure to 
perform its design function. The 
proposed amendment still provides the 
action for the plant to shutdown if the 
engineering evaluation does not 
demonstrate containment integrity. 

The addition of ACTION c. provides 
for timely evaluation and correction of 
those parameters which in themselves 
do not indicate abnormal degradation 
but which may allow future degradation 
if not corrected. This ACTION also 
provides a report to the Commission 
describing the condition and action 
taken. 

The inclusion of an exemption from 
the provisions of Specification 3.0.4 by 
adding ACTION d. reduces the impact 
on plant operation consistent with the 
allowable times contained in ACTION 
a.and ACTION b. . 

Based on the above discussions, this 
change does not involve a significant 
increase in the probability or 
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consequences of an accident previously 
evaluated. 

The proposed changes to the 
Technical Specifications: Will not 
impact tendon integrity since tendon 
integrity will be assured by surveillance 
of the remaining parameters and 
restoration of the parameters or 
assurance by an engineering evaluation; 
will not affect the method and manner 
of plant operation; and will not affect 
components and equipment important to 
safe operation. Therefore, the proposed 
amendment does not create the 
possibility of a new and different 
accident from any previously evaluated. 

The surveillances and actions 
requested profide assurance that any 
tendon degradation would be identified 
‘and corrected in a timely manner 
consistent with the indicators, and, 
therefore, this change does not involve a 
significant reduction in a margin of 
safety. 

Based on the foregoing, the requested 
amendment does not present a 
significant hazard. 

Local Public Document Room 
locations: Fulton City Library, 709 
Market Street, Fulton, Missouri 65251 
and Olin Library of Washington 
University, Skinker and Lindell 
Boulevard, St. Louis, Missouri 63130. 

Attorney for licensee: Gerald 
Charnoff, Esq., Shaw, Pittman, Potts and 
Trowbridge, 1800 M Street, NW., 
Washington, D.C. 20036. 

NRC Branch Chief: B. J. Youngblood. 


Washington Public Power Supply 
System, Docket No. 50-397, WNP. 
Richland, Washington 


Date of amendment request: 
September 11, 1985 and October 4, 1985. 
Description of amendment réquest: 
This proposed amendment, if approved, 
will change the Administrative Controls 

section of the WNP-2 Technical 
Specifications. The changes involve the 
composition of the Corporate Nuclear 
Safety Review Board (CNSRB), section 
6.5.2.2, and clarification of the language 
that specifies its review function, 
section 6.5.2.7. 

The Technical Specifications as 
presently written require that the plant 
organization and the Directorates of 
Engineering, Support Services, and 
Licensing and Assurance shall be 
represented on the CNSRB. The Supply 
System proposed this sentence be 
deleted from the Technical 
Specifications to provide increased 
flexibility in choosing the best technical 
representatives, independent of 

organizational constraints. Thus, the 
highest level of technical expertise can 
be insured as required in section 6.5.2.1 
of the Technical Specifications. 


The Supply System has reviewed this 
proposed change per 10 CFR 50.59 and 
determined that no unreviewed safety 
question will result from this 
amendment. 


Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; (2) create the possibility of a 
new or different kind of accident from 
an accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The licensee has 
determined that the requested 
amendment per 10 CFR 50.92 does not: 

(1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated because 
the technical expertise of the CNSRB is 
not degraded. The qualification 
rquirements of section 4.7 of ANSI/ANS 
3-1-1981 remain applicable and the 
level of expertise on the CNSRB is not 
changed, so the abilities of the CNSRB 
to conduct independent review and 
audits of plant safety functions is not 
affected; 

(2} Create the possibility of a new or 
different kind of accident than 
previously evaluated because the 
abilities of the CNSRB are not degraded. 
Their capabilities with respect to plant 
safety remain unchanged; or . 

(3) Involve a significant reduction in a 
margin of safety because the 
qualification and expertise of the 
CNSRB are not changed. The probability 
that a situation degrading a safety 
margin will remain undetected in a 
CNSRB review is not increased by this 
change. 

The licensee has determined and the 
NRC staff agrees that these changes 
have little safety significance and that 
the proposed amendment will not alter 
any of the accident analyses. 

Based on our review of the proposed 
modifications, the staff finds that there 
exists reasonable assurance that the 
propsed changes in the specifications for 
the composition and function of the 
CNSRB will have little or no impact on 
the public health and safety. 
Accordingly, the Commission proposes 
to determine that the proposed changes 
to the WNP-2 Technical Specifications 
involve no significant hazards 
considerations. 


Local Public Document Room 
location: Richland Public Library, Swift 
and Northgate Streets, Richland, 
Washington 99352. 

Attorney for licensee: Nicholas 
Reynolds, Esquire, Bishop, Liberman, 
Cook, Purcell and Reynolds, 1200 
Seventeenth Street NW., Washington, 
D.C. 20036. 

NRC Branch Chief: W. Butler. 


Wisconsin Public Service Corporation, 
Docket No. 50-305, Kewaunee Nuclear 
Power Plant, Kewaunee County, 
Wisconsin 


Date of amendment request: 
September 24, 1985 and as revised 
October 9, 1985. 

Description of amendment request: 
The proposed Technical Specification 
changes were submitted concurrent with 
a proposed transmission line routing 
modification that will increase offsite 
power reliability and increase 
operational flexibility. 

The Kewaunee Nuclear Power Plant 
(KNPP) Technical Specifications require 
that two physically independent offsite 
power sources be operable to serve the 
KNPP substation. There are 4 sources of 
offsite power available to the KNPP 
Substation; however, a single failure can 
be postulated that would render 3 of the 
4 inoperable. As a result, there is a 7- 
day limitation on the amount of time 
that the power source, independent of 
the three that are vulnerable to a single 
failure, can be taken out of service while 
the plant is operating. 

Modifications are planned to the 
routing of offsite power transmission 
lines that will eliminate the vulnerability 
of 3 lines to a single failure, hence 
creating diversity in the pairs of offsite 
power sources that satisfy Technical 
Specifications. Also, since the physical 
independence of two offsite power 
sources will no longer depend on an 
individual line, the Limiting Condition 
for Operation (LCO) on this line’s 
operability can be eliminated. 

The proposed change would remove 
this LCO contingent upon completing the 
proposed modifications to the routing of 
KNPP’s offsite power sources. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
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evaluated; (2) create the possibility of a 
new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee has determined and the 
NRC staff agrees that the proposed 
amendments will not: 

(1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated because 
the proposed TS change with attendant 
modifications proposed to the routing of 
offsite transmission lines will increase 
the reliability of offsite power to the 
plant and eliminate a potential single 
failure that could affect three of the four 
lines, therefore decreasing probability 
and consequence of an accident. 

(2) Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated because 
the modification does not affect the 
offsite power system except to increase. 
its reliability; therefore, the basic design 
remains unchanged. 

(3) Involve a significant reduction in 
the margin of safety because the design 
continues to meet the requirements of 
General Design Criterion 17, as specified 
in the updated Final Safety Analysis 
Report. 

Accordingly, the Commission 
proposes to determine that the proposed 
changes to the Technical Specifications 
involve no significant hazards 
considerations. 

Local Public Document Room 
location: University of Wisconsin 
Library Learning Center, 2420 Nicolet 
Drive, Green Bay, Wisconsin 54301. 

Attorney for licensee: Steven E. 
Keane, Esquire, Foley and Lardner, 777 
East Wisconsin Avenue, Milwaukee, 
Wisconsin 53202. 

NRC Brach Chief: Steven A. Varga. 


Yankee Atomic Electric Company, 
Docket No. 50-29, Yankee Nuclear 
Power Station, Franklin County, 
Massachusetts 


Date of amendment request: 
September 30, 1985. 

Description of amendment request: 
The proposed change would modify the 
Technical Specifications (TS) to 
increase the required setpoint for the 
main steam line isolation trip. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of standards 
for making a no significant hazards 
consideration determination by 
providing certain examples (April 6, 
1983, 48 FR 14870). Example (ii) of 
actions not likely to involve a significant 
hazards consideration involves a change 
that constitutes an additional imitation, 


restriction, or control not presently 
included in the TS; for example, a more 
stringent surveillance requirement. 
Increasing the main steam line isolation 
trip setpoint will cause an earlier reactor 
trip, which would place the plantina . 
shutdown condition sooner than the 
existing setpoint for a postulated main 
steam line break. The proposed change 
would, therefore, incorporate a more 
limiting trip setpoint. Based on this 
discussion, the staff proposes to 
determine that the requested action 
would not involve a significant hazards 
consideration. 

Local Public Document Room 
location: Greenfield Community College, 
1 College Drive, Greenfield, 
Massachusetts 01301. 

Attorney for licensee: Thomas Dignan, 
Esquire, Ropes and Gray, 225 Franklin 
Street, Boston, Massachusetts 02110. 

NRC Branch Chief: John A. Zwolinski. 


NOTICE OF ISSUANCE OF 
AMENDMENT TO FACILITY 
OPERATING LICENSE 


During the period since publication of 
the last bi-weekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which set forth in the 
license amendment. 

Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing in 
connection with these actions was 
published in the Federal Register as 
indicated. No request for a hearing or 
petition for leave to intervene was filed 
following this notice. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, pursuant 
to 10 CFR 51.22(b), no environmental 
impact statement or environmental 
assessment need be prepared for these. 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.22(b) and has 
made a determination based on that 
assessment, it is so indicated. 

For further details with respect to the 
action see: (1) The applications for 
amendments, (2) the amendments, and 
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(3) the Commission's related letters, 
Safety Evaluations and/or 
Environmental Assessments as 
indicated. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, NW., Washington, D.C., 
and at the local public document rooms 
for the particular facilities involved. A 
copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washinton, D.C. 20555, attention: 
Director, Division of Licensing. 


Arkansas Power & Light Company, 
Docket No. 50-368, Arkansas Nuclear 
One, Unit 2, Pope County, Arkansas 


Date of application for amendment: 
August 30, 1985. 

Brief description of amendment: The 
amendment changed the Technical 
Specifications (TS) related to the 
Control Element Assemblies (CEA) to 
desensitize the CEA Calculator’'s __ 
response to CEA inward deviation 
events and to require a reduction in core 
power after the detection of a CEA 
deviation. In addition, a redundant 
surveillance requirement in TS 4.1.3.1.1 
was deleted. ey 

Date of issuance: November 12, 1985. 

Effective date: November 12, 1985. 

Amendment No.: 70. 

Facility Operating License No. NPF-6. 
Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: October 9, 1985 (50 FR 41241 at 
41242 and 41243) 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 12, 
1985. 

No significant hazards consideration 
comments received. No. 

Local Public Document Room 
location: Tomlinson Library, Arkansas 
Tech University, Russellville; Arkansas 
72801. 


Commonwealth Edison Company, 
Docket No. 50-374, La Salle County 
Station, Unit 2, La Salle County, Illinois 


Date of amendment request: August 
28, 1985. 

Brief description of amendment: This 
amendment grants a one-time relief from 
the requirements of the Technical 
Specifications, during the first refueling 
outage for La Salle Unit 1, by extending 
the present three-day or seven-day 
period to thirty days during which only 
three diesel generators would be 
required for Unit 2. This one time change 
will permit the installation of the diesel 
generator lube oil modification for the 
common diesel generators “0” and “1A” 
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required by a license condition on Unit 
1, prior to startup the first refueling 
outage. Because the “O” and “1A” are 
shared between the two Units and the 
existing Technical Specification 3.8.1.1 
requires these diesel generators be 
operable whenever either unit is in 
operation, the licensee is unable to 
perform the required modification 
without bringing both Units to 
shutdown. 

We have reviewed the licensee's 
analyses on this action with respect to 
the health and safety of the public and 
agree with the licensee’s conclusion that 
the margin of safety is not decreased. 

Date of issuance: November 13, 1985. 

Effective date: As of the date Unit 1 
initiates its first refueling outage. 

Amendment No: 16. 

Facility Operating License No. NPF- 
18: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 25, 1985 (50 FR 
38913). 

Comments received: Yes. 

Source: State of Illinois. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 13, 
1985. 

Local Public Document Room 
Jocation: Public Library of Illinois Valley 
Community College, Rural Route No. 1, 
Oglesby, Hlinois 61348. 


Consolidated Edison Company of New 
York, Docket No. 50-247, Indian Point 
Nuclear Generating Unit No. 2, 
Westchester County, New York 


Date of application for amendment: 
December 21, 1984. 

Brief description of amendment: The 
amendment revises the Technical 
Specifications to incorporate the 
requirements pursuant to the 
Commission’s Generic Letter 83-37 
dated November 1, 1983 which 
requested all pressurized water reactor 
licensees to submit proposed Technical 
Specifications for NUREG-0737 items 
listed in enclosure 1 of the letter. 
Specifically the amendment changes the 
IP-2 Technical Specifications to 
incorporate new requirements for the 
following: (1) Post-accident sampling 
system, (2) noble gas effluents monitor, 
(3) containment high range radiation 
monitor, (4} containment pressure 
monitor, {5} containment h 
monitor, (6) control room habitability 
and (7) containment sampling and 
analysis of plant effluents. 

Date of issuance: November 13, 1985. 

Effective date: Upon issuance, to be 
implemented within 90 days after 
issuance. 

Amendment No.: 102. 


Facilities Operating License No. DPR- 
26: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: February 27, 1985 (50 FR 7984). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 13, 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: White Plains Public Library, 
100 Martine Avenue, _— Plains, New 
York, 10610. 


Consolidated Edison Company of New 
York, Docket No. 50-247, Indian Point 
Nuclear Generating Unit No. 2, 
Westchester County, New York 


Date of application for amendment: 
August 6, 1985. 

Brief description of amendment: The 
amendment revises the Technical 
Specifications to include a provision for 
utilizing a temporary closure plate in 
place of the equipment door during 
refueling. Consolidated Edison 
requested the revision to improve the 
eficiency of refueling related work. The 
temporary closure door will provide 
penetrations for temporary services 
which will enable may maintenance 
activities to be performed while 
maintaining integrity during core 
alterations or fuel movement. 

Date of issuance: November 13, 1985. 

Effective date: November 13, 1985. 

Amendment No.: 103. 

Facilities Operating License No. 
DPR-26: Amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: August 28, 1985 (50 FR 34937). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 13, 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room - 
location: White Plains Public Library, 
100 Martine Avenue, White Plains, New 


_ York, 10610. 


Duke Power Company, Docket Nos. 50- 
369 and 50-370, McGuire Nuclear 
Station, Units 1 and 2, Mecklenburg 
County, North Carolina 


Date of application for amendments: 
December 10, 1984. 

Brief description of amendments: The 
amendments modify Technical 

tion 6.2.2.f. related to working 

hours of plant staff. 

Date of issuance: November 12, 1985. 

Effective date: November 12, 1985. 

Amendment Nos. 48 and 29. 
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Facility Operating License Nos. NPF- 
9 and NPF-17. Amendments revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: August 28, 1985 (50 FR 34939). 

The Commission's related evaluation 
of the amendments is contained in a 
Safety Evaluation dated November 12, 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Atkins Library, University of 
North Carolina, Charlottee (UNCC 
Station), North Carolina 28242. 


Florida Power and Light , et al, 
Docket No. 50-389, St. Lucie Plant, Unit 
No. 2, St. Lucie County, Florida 


Date of application of amendment: 
August 31, 1984 as modified April 12, 
1985. 

Brief description of amendment: 
Would amend the Technical 
Specifications to limit the use of the 8- 
inch containment purge system to 
required safety-related purposes. 

Date of Issuance: November 14, 1985. 

Effective Date: November 14, 1985. 

Amendment No.: 12. 

Facility Operating License No. NPF- 
16: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 28, 1984 (49 FR 
38399) and September 11, 1985 (50 FR 
37082). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 14, 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Jocation: Indian River Junior College 
Library, 3209 Virgina Avenue, Ft. Pierce, 


Florida. 

Georgia Power Company, Oglethorpe 
Power Corporation, as Electric 
Authority of Georgia, City of Dalton, 
Georgia, Docket No. 50-321, Edwin I. 
Hatch Nuclear Plant, Unit No. 1, Appling 


County, Georgia 

Date of amendment request: May 20, 
1985. 

Brief description of amendment: The 
amendment revises the Technical 
Specifications to delete reporting 
requirements related to the secondary 
containment integrated leak rate test 
and primary coolant leakage into the 
drywell. 

Date of issuance: November 19, 1985. 

Effective date: November 19, 1985. 

Amendment No.: 117. 





Facility Operating License No. DPR- 
57. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: August 28, 1985 (50 FR 34940). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 19, ~ 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Appling County Public Library, 
301 City Hall Drive, Baxley, Georgia. 


GPU Nuclear Corporation, Docket No. 
50-219, Oyster Creek Nuclear 
Generating Station, Ocean County, New 
Jersey 


Date of application for amendment: 
July 22, 1985. 

Brief description of amendment: 
Authorizes a change to the Appendix A 
Technical Specification (TS) which is a 
new requirement pertaining to limiting 
overtime of station personnel. This 
change is to section 6.2, Organization, 
Administrative Controls, of the TS. 

Date of issuance: November 19, 1985. 

Effective date: November 19, 1985. 

Amendment No.: 92. 

Provisional Operating License No. 
DPR-16. Amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: August 28, 1985 (50 FR 34941) 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 19, 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Ocean County Library, 101 
Washington Street, Toms River, New 
Jersey 08753. 


GPU Nuclear Corporation, Docket No. 
50-219, Oyster Creek Nuclear 
Generating Station, Ocean County, New 
Jersey 


Date of application for amendment: 
September 18, 1984. 

Brief description of amendment: This 
amendment incorporates additional 
restrictions on the conductivity and 
chloride limits in section 3.3.E, Reactor 
Coolant Quality, and revises the Bases 
in section 3.3.E of the Oyster Creek 
Appendix A Technical Specifications. 

Date of issuance: November 21, 1985. 

Effective date: November 21, 1985. 

Amendment No.: 93 

Provisional Operating License No. 
DPR-57. Amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: February 27, 1985 (50 FR 7988) 


The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 21, 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Ocean County Library, 101 
Washington Street, Toms River, New 
Jersey 08753. 


Nebraska Public Power District, Docket 
No. 50-298, Cooper Nuclear Station, 
Nemaha County, Nebraska 


Date of application for amendment: 
May 15, 1985, as supplemented July 11, 
1985. 

Brief description of amendment: The 
amendment revises the Technical 
Specifications to reduce the frequency of 
diesel generator surveillance testing in 
accordance with the recommendations 
of Generic Letter 84-15, “Proposed Staff 
Actions to Improve and Maintain Diesel 
Generator Reliability.” The amendment 
also increases the load to be applied to 
the diesel generators during monthly 
operability testing and make the 
standby gas treatment system 
nomenclature consistent. 

Date of issuance: November 21, 1985. 

Effective date: November 21, 1985. 

Amendment No.: 95. 

Facility Operating License No. DPR- 
62. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: July 17, 1985 (50 FR 29012) and 
August 28, 1985 (50 FR 34944). ; 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 21, 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Auburn Public Library, 118 
15th Street, Auburn, Nebraska 68305. 


Philadelphia Electric Company, Public 
Service Electric and Gas Company, 
Delmarva Power and Light Company, — 
and Atlantic City Electric Company, 
Dockets Nos. 50-277 and 50-278, Peach 
Botton Atomic Power Station, Units Nos. 
2 and 3, York County, Pennsylvania 


Date of application for amendments: 
May 4, 1983, as amended November 10, 
1983, and November 29, 1984. 

Brief description of amendments: The 
changes to the Technical Specifications 
revise Reactor Coolant Pressure 
Boundary leak detection pertaining to 
measuring airborne radioactivity in the 
primary containment. 

Date of issuance: November 19, 1985. 

Effective date: November 19, 1985. 

Amendment No.: 112 and 116. 
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Facility Operating Licenses Nos. 
DPR-44 and DPR-56. Amendments 
revised the Technical Specifications. 

Date of initial notice in Federal 
Register: April 5, 1984 (49 FR 13612) and 
September 25, 1985 (50 FR 38919). 

The Commission's related evaluation 
of the amendments is contained in a 
Safety Evaluation dated November 19, 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Location: Government Publications 
Section, State Library of Pennsylvania, 
Education Building, Commonwealth and 
Walnut Streets, Harrisburg, 
Pennsylvania. 


Power Authority of the State of New 
York, Docket No. 50-333, James A. 
FitzPatrick Nuclear Power Plant, 
Oswego County, New York 


Date of application for amendment: 
January 28, 1985. 

Brief description of amendment: The 
amendment changes the Technical 
specifications to comply with 10 CFR 
50.55a(g)(4)(ii) and (g)(5)(i) relating to 
Inservice Inspection. 

Date of issuance: November 12, 1985. 

Effective date: November 12, 1985. 

Amendment No.: 96. 

Facility Operating License No. DPR- 
59. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: April 23, 1985 (50 FR 16009). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 12, 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Jocation: Penfield Library, State 
University College of Oswego, Oswego, 
New York. 


Power Authority of the State of New 
York, Docket No. 50-333, James A. 
FitzPatrick Nuclear Power Plant, 
Oswego County, New York 


Date of application for amendment: 
May 2, 1985. 

Brief description of amendment: The 
amendment revises the Technical 
Specifications concerning primary 
airlock leak testing requirements, as 
specified in Appendix J to 10 CFR Part 
50. 


Date of issuance: November 21, 1985. 

Effective date: November 21, 1985. 

Amendment No.: 97. 

Facility Operating License No. DPR- 
59. Amendment revised the Technical 
Specifications. 
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Date of initial notice in Federal 
Register: October 9, 1985 (50 FR 41255) 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 21, 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Penfield Library, State 
University College of Oswego, Oswego, 
New York. 


Tennessee Valley Authority, Docket 
Nos. 50-259, 50-260 and 50-296, Browns 
Ferry Nuclear Plant, Units 1, 2 and 3, 
Limestone County, Alabama 


Date of application for amendment: 
May 8, 1985. 

Brief description of amendment: The 
amendments change the Technical 
Specifications (TS) to add additional 
cable tray fixed water spray systems 
and clarify the test requirements for 
these systems. 

Date of issuance: November 19, 1985. 

Effective date: 90 days from the date 
of issuance. 

Amendment Nos.: 124, 119 and 95. 

Facility Operating License Nos. DPR- 
33, DPR-52 and DPR-68. Amendments 
revised the Technical Specifications. 

Date of initial notice in Federal - 
Register: June 19, 1985'(50 FR 25486). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 19, 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Jocation: Athens Public Library, South 
and Forrest, Athens, Alabama 35611. 


Union Electric Company, Docket No. 50- 
483, Callaway Plant, Unit 1, Callaway 
County, Missouri 


Date of amendment request: May 17, 
985 


Description of amendment request: 
The amendment deletes the 
requirements for resistance testing of 
certain fuses whose function is to 
provide containment penetration 
conductor overcurrent protection. The 
amendment also deletes the list of 
containment penetration conductor 
overcurrent protective devices from the 
technical specifications. 

Date of issuance: November 19, 1985. 

Effective date: November 19, 1985. . 

Amendment No.: 9. 

Facility Operating License No. NPF- 
30: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: August 28, 1985 (50 FR 34947). 

The Commission's related evaluation 
of the amendment is contained in a 


Safety Evaluation dated November 19, 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
locations: Fulton City Library, 709 
Market Street, Fulton, Missouri 65251 
and Olin Library of Washington 
University, Skinker and Lindell 
Boulevard, St. Louis, Missouri 63130. 


Union Electric Company, Docket No. 50- 
483, Callaway Plant, Unit 1, Callaway 
County, Missouri ~ 

Date of amendment request: August 
12, 1985. 

Brief description of amendment: The 
unit organizational chart has been 
revised to reflect an organizational title 
change from Supervisor, Radwaste to 
Superintendent, Radwaste. 

Date of issuance: November 19, 1985. 

Effective date: November 19, 1985. 

Amendment No.: 10. 

Facility Operating License No. NPF- 
30: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 25, 1985 (50 FR 
38922) 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 19, 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Locations: Fulton City Library, 709 
Market Street, Fulton, Missouri 65251 
and Olin Library of Washington 
University, Skinker and Lindell 
Boulevard, St. Louis, Missouri 63130. 


Virginia Electric and Power Company, et 
al., Docket Nos. 50-338 and 50-339, 
North Anna Power Station, Units No. 1 
and No, 2, Louisa County, Virginia 


Date of application for amendments: 
September 19, 1985. 

Brief description of amendments: The 
amendments revise the NA-1&2 TS in 
accordance with the NRC Generic Letter 
84-13, “Technical Specifications For 
Snubbers,” dated May 3, 1985. The 
revisions include adding a statement to 
TS 3.7.10 which specifies which 
snubbers shall be operable and deleting 
TS Tables 3.7.4a and 3.7-4b. Deleting 
these tables removes the present 
requirement for updating the TS 
whenever a snubber is added or deleted 
from NA-1&2. In addition, the revision 
include a statement in the TS specifying 
which snubbers are required to be 
operable and maintaining a list of 
snubbers as part of the NA-1&2 plant 
records required by TS 4.9.7.f which 
requires a record of service life of each 
snubber. The changes also include 
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administrative changes to the TS as well 
as removing exemptions for testing of 
large bore snubbers applying to past 
refueling outages and which are no 
longer applicable. 

Date of issuance: November 20, 1985. 

Effective date: November 20, 1985. 

Amendment Nos.: 71 and 57. 

Facility Operating License Nos. NPF- 
4 and NPF-7. Amendments revised the 
Technical Specifications. 

Date’‘of initial notice in Federal 
Register: October 16, 1985 (50 FR 41975) 

The Commission's related evaluation 
of the amendments is contained in a 
Safety Evaluation dated November 20, 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
locations: Board of Supervisors Office, 
Louisa County Courthouse, Louisa, 
Virginia 23093, and the Alderman 
Library, Manuscripts Department, 
University of Virginia, Charlottesville, 
Virginia 22901. 


Virginia Electric and Power Company, et 
al., Docket Nos. 50-338 and 50-339, 
North Anna Power Station, Units No. 1 
‘and No. 2, Louisa County, Virginia 


Date of application for amendments: 
September 24, 1985. 

Brief description of amendments: The 
amendments revise section 4.7.10 of the 
Technical Specification to modify 
portions of snubber visual inspection 
criteria, establish separate sampling 
methods for functional testing of small 
bore and large bore snubbers, and 
establish functional test methods for 
large bore snubbers. 

Date of issuance: November 21, 1985. 

Effective date: November 21, 1985. 

Amendments Nos.: 72 and 58. 

Facility Operating License Nos. NPF- 
4 and NPF-7. Amendments revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: October 21, 1985 (50 FR 42628) 

The Commission's related evaluation 
of the amendments is contained in a 
Safety evaluation dated November 21, 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Locations: Board of Supervisors Office, 
Louisa County Courthouse, Louisa, 
Virginia 23093, and the Alederman 
Library, Manuscripts Department, 
University of Virginia, Charlottesville, 
Virginia 22901. 





Yankee Atomic Electric Company, 
Docket No. 50-29, Yankee Nuclear 
Power Station, Franklin County, 
Massachusetts 


Date of application for amendment: 
July 19, 1983, as modified Apri! 17, 1984 
and August 16, 1984, as supplemented 
April 5, 1985. 

Brief description of amendment: The 
amendment modifies the TS to: (1) 
Clarify plant conditions that require 
establishing containment integrity, (2) 
address use of threaded caps or plugsas 
containment boundaries, (3) make the 
containment leak testing criteria 
consistent, (4) modify the surveillance 
testing of the personnel airlock to 
comply with Appendix J to 10 CFR Part 
50, (5) add TS for the upgraded 
continuous containment leak monitoring 
system, (6) make editorial changes and 
add clarifications to the TS, (7) revise 
and reorganize the containment 
isolation barrier listing and (8) modify 
the TS to reflect modification of the 
containment boundary. 

Date of issuance: November 8, 1985. 

Effective date: November 8, 1985. 

Amendments No. 86. 

Facility Operating License No. DPR- 
3. Amendments revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: February 24, 1984 (49 FR 7051) 
and September 11, 1985 (50 FR 37091). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 8, 
1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Greenfield Community College, 
1 College Drive, Greenfield, 
Massachusetts 01301. 


Yankee Atomic Electric Company, 
Docket No. 50-29, Yankee Nuclear 
’ Power Station, Frnaklin County, 
Massachusetts 


Date of application for amendment: 
June 26, 1985. 

Brief description of amendment: . 
Modifies the surveillance interval 
requirements for low and high pressure 
safety injection flow tests, and for the 
hot leg injection flow test, in the 
Technical Specifications (TS). An 
administrative change is also being 
made to accommodate the technical 
change to the TS, and to correct a 
typographical error. 

Date of issuance: November 18, 1985. 

Effective date: November 18, 1985. 

Amendments No. 87. 

Facility Operating License No. DPR- 
3. Amendment revised the Technical 
Specifications. 


j 
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Date of initial notice in Federal 
Register: September 11, 1985 (50 FR 
37092). 

The Commission's related evaluation 
of the amendment is contained in a 

Safety Evaluation dated November 18, 
1985. 

No significant hazards consideration 
comments received: No. 

- Local Public Document Room 
location: Greenfield Community College, 
1 College Drive, Greenfield, 
Massachusetts 01301. 


NOTICE OF ISSUANCE OF 
AMENDMENT TO FACILITY 
OPERATING LICENSE AND FINAL 
DERTERMINATION OF NO 
SIGNIFICANT HAZARDS 
CONSIDERATION AND 
OPPORTUNITY FOR HEARING 
(EXIGENT OR EMERGENCY 
CIRCUMSTANCES) 


During the period since publication of 
the last bi-weekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application for the 
amendment complies with standards 
and requirements of the Atomic Energy 
Act of 1954, as amended (the Act), and 
the Commission's rules and regulations. 
The Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. 

Because of exigent or emergency 
circumstances associated with the date 
the amendment was needed, there was 
not time for the Commission to publish, 
for public comment before issuance, its 
usual 30-day Notice of Consideration of 
Issuance of Amendment and Proposed 
No Significant Hazards Consideration 
Determination and Opportunity for 
Hearing. For exigent circumstances, a 
press release seeking public comment as 
to the proposed no significant hazards 
consideration determination was used, 
and the State was consulted by 
telephone. In circumstances where 
failure to act in a timely way would 
have resulted, for example, in derating 
or shutdown of a nuclear power plant, a 
shorter public comment period (less 
than 30 days) has been offered and the 
State consulted by telephone whenever 
possible. 

Under its regulations, the Commission 
may issue and make an amendment 
immediately effective, notwithstanding 
the pendency before it it of a request for 
a hearing from any person, in advance 
of the holding and completion of any 
required hearing, where it has 
determined that no significant hazards 
consideration is involved. 


The Commission has applied the 
standards of 10 CFR 50.92 and has made 
a final determingtion that the 
amendment involves no significant 
hazards consideration. The basis for this 
determination is contained in the 
documents related to this action. 
Accordingly, the amendments have been 
issued and made effective as indicated. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, pursuant 
to 10 CFR 51.22(b), no environmental 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.12(b) and has 
made a determination based on that 
assessment, it is so indicated. 

For further details with respect to the 
action see: (1) The application for 
amendment, (2) the amendment to 
Facility Operating License, and (3) the 
Commission's related letter, Safety 
Evaluation and/or Environmental 
Assessment, as indicated. All of these 
items are available for public inspection 
at the Commission's Public Document 
Room, 1717 H Street NW., Washington, 
D.C., and at the local public document 
room for the particular facility involved. 

A copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Director, Division of Licensing. 

The Commission is also offering an 
opportunity for a hearing with respect to 
the issuance of the amendments. By 
January 3, 1986, the licensee may file a 
request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission’s “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 





Federal Register / Vol. 50, No. 233 / Wednesday, December 4, 1985 / Notices 


As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding and how 
that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene, 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such as amended 
petition most satisfy the specificity 
requirements described above, 

Not later than fifteen (15) days prior to 
the first prehearing conference © 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

Since the Commission has made a 

- final determination that the amendment 
involves no significant hazards 
consideration, if a hearing is requested, 
it will not stay the effectiveness of the 
amendment. Any hearing held would 
take place while the amendment is in 
effect. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555. Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 


Document Room, 1717 H Street, NW., 
Washington, D.C., by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, itis - 
requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone call to Western Union at (800) 
325-6000 (in Missouri (800) 342-6700). 
The Western Union operator should be 
given Datagram Identification Number 
3737 and the following message 
addressed to (Branch Chief): petitioner's 
name and telephone number; date 
petition was mailed; plant name; and - 
publication date and page number of 
this Federal Register notice. A copy of 
the petition should also be sent.to the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and to the attorney for the 
licensee. : 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board 
designated to rule on the petition and/or 
request, but the petitioner has made a 
substantial showing of good cause for 
the granting of a late petition and/or 
request. That determination will be 
based upon a balancing of the factors 
specified in 10 CFR 2.714(a)(1)(i)-(v) and 
2.714(d). 


GPU Nuclear Corporation, Docket No. 
50-219, Oyster Creek Nuclear 
Generating Station, Ocean County, New 
Jersey 

Date of application for amendment: 
October 11, 1985, as revised October 18, 
1985, and supplemented on October 22, 
1985. 

Buefdescripton of amendment: This 
amendment authorizes a change to Item 
].4 of Table 3.1.1, Protective 
Instrumentation Requirements, of 
section 3.1 of the Appendix A Technical 
Specifications. This change allows the 
low-low reactor water level 
instrumentation to be inoperable in the 
shutdown reactor mode and, under 
certain specified conditions, the Reactor 
Building is not required to be isolated 
and the Standby Gas Treatment System 
is not required to be operating. As 
requested by the licensee, this is a one- 
time-only change to remain effective 
only for the Cycle 10M outage. 

In accordance with the Commission’s 
regulations, consultations were held 
with the State of New Jersey, Bureau of 
Radiation Protection, by telephone on 
October 15 and 18, 1985. The State of 
New Jersey stated that the staff had 
addressed its concerns and, therefore, 
were in agreement with the licensee’s 


49801 


proposed amendment. No other 
comments were solicited or received. 

Date of issuance: November 19, 1985. 

Effective date: October 18, 1985. 

Amendment No. $1. 

Provisional Operating License No. 
DPR-16. Amendment revised the 
Technical Specifications. 

The Commission’s related evaluation 
of this amendment and final 
determination of no significant hazards 
considerations are contained in a Safety 
Evaluation dated November 19, 1985. 

Public comments requested as to 
proposed no significant hazards 
consideration: No. 

Local Public Document Room 
Jocation: Ocean County Library, 101 
Washington Street, Toms River, New 
Jersey 08753. 

NRC Branch Chief: John A. Zwolinski. 


Dated at Bethesda, Maryland, this 26th day 
of November 1985. 


For the Nuclear Regulatory Commission. 
Director, Division of PWR Licensing-A. 
[FR Doc..85-28598 Filed 12-3-85; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-286] 


Power Authority of the State of New 
York; Withdrawal of Application for 
Amendment to Facility Operating 
Licenses 


The United States Nuclear Regulatory 
Commission (the Commission) has 
granted the request of the Power 
Authority of the State of New York (the 
licensee) to withdraw its March 13, 1985, 
application of the Indian Point Nuclear 
Generating Unit No. 3, located in 
Westchester County, New York. The 
proposed amendment would have 
revised the provisions in the Technical 
Specifications for Indian Point 3 in 
regard to non-Radiological 
Environmental Protection Plan. The 
Commission issued a Notice of 
Consideration of Issuance of the 
Amendment in the Federal Register on 
May 21, 1985 (50 FR 20986). By letter 
dated September 13, 1985, the licensee 
requested permission to withdraw its 
application for the proposed 
amendment. The Commission has 
considered the licensee’s September 13, 
1985 request and has determined that 
permission to withdraw the March 13, 
1985 application for amendment should 
be granted. 

For further details with respect to this 
action, see (1) the application for 
amendment dated March 13, 1985, (2) 
the licensee’s letter dated September 13, 
1985, withdrawing the application for 





licensee amendment; and (3) our letter 
dated November 21, 1985. All of the 
above documents are available for 
public inspection at the Commission's 
Public Document Room, 1717 H Street 
NW., Washington, DC and at the White 
Plains Public Library, 100 Martine 
Avenue, White Plains, New York 10601. 
Dated at Bethesda, Maryland, this 21st day 
of November 1985. 
Steven A. Varga, 
Chief, Operating Reactors Branch No. 1. 
Division of Licensing. 
[FR Doc. 85-28864 Filed 12-3-85; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 40-3453] 
Atias Minerals, Division of Atlas 


Uranium Mill Located in Moab, UT 


AGENCY: U.S. Nuclear Regulatory 
Commission. : 

ACTION: Notice of draft finding of no 
significant impact. 

(1) Proposed Action. The proposed 
administrative action is to renew Source 
and Byproduct Material License SUA- 
917 authorizing Atlas Minerals 
Corporation to continue operation of 
their Atlas Mill located in Moab, Utah. 

(2) Reasons for Draft Finding of No 
Significant Impact. An Environmental 
Assessment was prepared by the staff at 
the U.S. Nuclear Regulatory Commission 
(NRC) and issued by the Commission's 
Uranium Recovery Field Office, Region 
IV. The Environmental Assessment 
performed by the Commission's staff 
evaluated potential impacts on-site and 
off-site due to radiological releases 
which may occur during the course of 
the operation. Documents used in 
preparing the assessment included 
operational data from the licensee's 
prior milling activities, the licensee's 
renewal application dated May 31, 1984, 
additional submittals dated December 
17, 1984, January 18, 1985, and June 5, 
1985, and the Final Environmental 
Statement prepared by the Commission 
staff dated January 1979. Based on this 
assessment, the Commission has 
determined that no significant impact 
will result from the proposed action, and 
therefore, an Environmental Impact 
Statement is not warranted. 

The following statements support the 
draft finding of no significant impact 
and summarize the conclusions resulting 
from the environmental assessment. 

(a) The ground water monitoring 
program in effect at the Atlas mill is 


sufficient to detect releases and thereby 
minimize any impact on ground water. 

(b) Radiological effluents from the 
proposed operation of the mill will be 
minimal and well within the regulatory 
limits and will be continuously 
monitored. 

(c) Environmental monitoring is 
comprehensive enough to detect any 
significant impacts due to radiological 
releases from the milling operation. 

(d) Radioactive wastes will be 
minimal and will be disposed of in the 
tailings impoundment which will be 
reclaimed in accordance with applicable 
federal and state regulations. 

In accordance with 10 CFR 51.33(a), 
the Director, Uranium Recovery Field 
Office, made the determination to issue 
a draft finding of no significant impact 
and to accept comments on the draft 
finding no later than January 3, 1986. 

This finding, together with the 
environmental assessment setting forth 
the basis for the finding, is available for 
public inspection and copying at the 
Commission's Uranium Recovery Field _ 
Office at 730 Simms Street, Golden, CO 
and at the Commission's Public 
Document Room at 1717 H Street NW.., 
Washington, DC. 

Dated at Denver, Colorado, this 25th of 
November 1985. 

For the Nuclear Regulatory Commission 
Harry J. Pettengill, 

Chief, Licensing Branch 2, Uranium Recovery 
Field Office, RIV. 

[FR Doc. 85-28853 Filed 12-3-85; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-213] 


Connecticut Yankee Atomic Power 
Co., Haddam Neck Plant; Exemption 


Connecticut Yankee Atomic Power 
Company (the licensee) is the holder of 
Facility Operating License No. DPR-61 
which authorizes the operation of the 
Haddam Neck Plant (the facility) at the 
steady-state power levels not in excess 
of 1825 megawatts thermal. The facility 
is a pressurized water reactor located at 
the licensee's site in Middlesex County, 
Connecticut. The license provides, 
among other things, that it is subject to 
all rules, regulations and orders of the 
Nuclear Regulatory Commission (the 
Commission) now or hereafter in effect. 


bt 


Section 50.71(e)(3)(ii) of 10 CFR Part 
50 requires that those plants initially 
subject to the NRC’s systematic 
evaluation program (SEP) must file a 
complete updated final safety analysis 
report within 24 months after receipt of 
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notification that the SEP has been 
completed. By letter dated July 20, 1983, 
the staff informed Connecticut Yankee 
Atomic Power Company (CYAPCO) that 
SEP had been completed for the 
Haddam Neck Plant and that, pursuant 
to 10 CFR 50.71{e)(3), the licensee was 
required to file an updated Facility 
Description and Safety Analysis 
(FDSA). By letter dated February 4, 1985 
the licensee requested an exemption to 
defer submittal of the updated FDSA on 
the bases that ongoing reviews (e.g., the 
Integrated Safety Assessment Program) 
would directly affect the content of the 
updated FDSA and that the required 
submittal would affect the work of the 
licensee's engineering personnel on 
issues of higher safety significance. 

The NRC staff reviewed the licensee's 
request and granted the exemption, by 
letter dated April 11, 1985. However, the 
staff determined that only a six month 
exemption from compliance with 10 CFR 
50.71 was warranted at that time. As 
detailed in the April 11, 1985 exemption, 
any additional exemptions from ° 
compliance with 10 CFR 50.71 would be 
granted by the Director of Licensing only 
upon review and approval of a program 
plan containing schedules or milestones 
for the submittal of an updated FDSA 
for the Haddam Neck Plant. 

By letter dated September 13, 1985, the 
licensee requested an additional 
exemption from the schedular 
requirements of 10 CFR 50.71 for the 
submittal date of an updated FDSA. 
However, the NRC staff, by letter dated 
October 2, 1985, informed CYAPCO that 
this exemption request was not 
responsive to the terms identified in the 
exemption granted on April 11, 1985, and 
therefore, the exemption request was 
denied. The denial was based on the 
licensee's failure to supply the required 
milestones or schedules, but left open 
the possibility of further consideration 
by the staff provided the licensee took 
certain actions by October 11, 1985. 

By letter dated October 11, 1985, 
CYAPCO resubmitted a request for an 
additional exemption to the schedular 
requirements of 10 CFR 50.71 for an 
updated FDSA. In that letter, CYAPCO 
stated that the FDSA update would be 
based largely on the format of 
Regulatory Guide 1.70, Revision 3, which 
would result in a more comprehensive 
document than would result from 
minimal compliance with 10 CFR 50.71. 
CYAPCO also provided milestones for 
the submittal of component parts of an 
updated FDSA and a completion 
schedule for the entire FDSA update. 
The following are the commitments 
made and the scheduled completion 
dates: 
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“4, 7, 8, 10, 11, 12, 13, 15, 16,17. 
5. Provide FDSA with 


some editing of the earlier submittals. 


Based upon these milestones, the 
licensee requested relief from the 
completion date requirement for the 
updated FDSA until June 30, 1987. 

The staff has reviewed the licensee's 
request for an exemption from the 
Haddam Neck Plant updated FDSA 
submittal date. The staff finds that the 
licensee's request meets the 
requirements identified in the exemption 
granted on April 11, 1985 and also finds 
the proposed and completion schedule 
to be acceptable. — 

The NRC staff considered safety 
aspects of the request-d exemption from 
the updated FDSA submittal date. The 
proposed exemption affects only the 
required date for updating the FDSA and 
does not affect the risk of facility 
accidents. Thus, the granting of the 
requested exemption will have no 
significant impact on plant safety. 

The public interest will be served by 
granting the exemption since the 
licensee can continue to use its 
personnel to complete other work of 
higher safety significance sooner than 
would be the case if personnel or other 
resources were diverted to’ update the 
FDSA immediately. 

Based on its review, the staff 
concludes that issuance of this" 
exemption will have no significant effect 
on plant safety. Further, this action is in 
the public interest and good cause has 
been shown to support the exemption. 
Therefore, an exemption until June 30, 
1987 is being granted by the staff for the 
submittal of an updated FDSA for the 
Haddam Neck Plant. Any significant 
deviation from the proposed completion 
schedule (i.e., failure to supply 
information within 30 days of the 
scheduled completion date) will be 
considered a violation of the terms of 
the exemption and may result in the 
- voiding of the exemption and 
subsequent enforcement/compliance 
action. The Director, Division of 
Licensing, ONRR, may grant changes to 


the scheduled milestones if the 
licensee's request is timely and shows 
good cause for the proposed change. 
However, the staff will not consider any 
subsequent exemption requests beyond 
the currently scheduled June 30, 1987 
completion date. 

Pursuant to 10.CFR 51.32, the 
Commission has determined that the 
granting of this exemption will have no 
significant impact on the environment 
(50 FR 48144, November 21, 1985). 


Accordingly, the Commission has 
determined that, pursuant to 10 CFR 
50.12, an exemption is authorized by law 
and will not endanger life or property or 
the common defense and security and is 
otherwise in the public interest. 
Therefore, the Commission hereby 
approves the following temporary 
exemption from compliance with 
50.71(e). 

An updated FSAR containing those 
original pages of the FDSA that are still 
applicable plus updated replacement 
pages shall be filed under the schedule: 
and conditions described in Section II 
above. The final completion date for the 
FDSA update effort shall be June 30, 
1987. This updated FDSA shail bring the 
FDSA up to date as of a maximum of 6 
months prior to the date of filing the 
updated FDSA, with subsequent 
revisions no less frequently than 
annually thereafter. 

Dated at Bethesda, Maryland, this 22nd 
day of November 1985. 

For the Nuclear Regulatory Commission. 
Dennis M. Crutchfield, 

Acting Director, Division of Licensing, Office 
of Nuclear Reactor Regulation. 

[FR Doc. 85-28854 Filed 12-3-85; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-245] 
Northeast Nuciear Energy Co., et al., 


- (Millstone Unit 1); Exemption 


The Connecticut Light and Power 
Company, Western Massachusetts 
Electric Company, and Northeast 
Nuclear Energy Company (the licensees) 
are the holders of Provisional Operating 
License No. DPR-21 which authorizes 
the operation of Millstone Unit 1 (the 
facility) at the steady-state power levels 
not in excess of 2011 megawatts 
thermal. The facility is a pressurized 
water reactor located at the licensee’s 
site in New London County, 
Connecticut. The license provides, 
among other things, that it is subject to 
all rules, regulations and orders of the 


Nuclear Regulatory Commission (the 
Commission) now or hereafter in effect. 


Section 50.71(e)(3){ii) of 10 CFR Part 
50 requires that those plants initially 
subject to the NRC’s systematic 
evaluation program (SEP) must file a . 
complete updated final safety analysis 
report within 24 months after receipt of 
notification that the SEP has been 
completed. By letter dated March 16, 
1983, the staff informed Northeast 
Nuclear Energy Company (NNECO) that 
SEP had been completed for Millstone 
Unit 1 and that, pursuant to 10 CFR 
50.71(e)(3), the licensee was required to 
file an updated Final Safety Analysis 
Report (FSAR). By letter dated February 
4, 1985 the licensee requested an 
exemption to defer submittal of the 
updated FSAR on the bases that ongoing 
reviews (e.g., the Integrated Safety 
Assessment Program) would directly 
affect the content of the updated FSAR 
and that the required submittal would 
affect the work of the licensee’s 
engineering personnel on issues of 
higher safety significance. 

The NRC staff reviewed the licensee’s 
request and granted the exemption, by 
letter dated April 11, 1985. However, the 
staff determined that only a six month 
exemption from compliance with 10 CFR 
50.71 was warranted at that time. As 
detailed in the April 11, 1985 exemption, 
any additional exemptions from 
compliance with 10 CFR 50.71 would be 
granted by the Director of Licensing only 
upon review and approval of a program 
plan containing schedules or milestones 
for the submittal of an updated FSAR for 
Millstone Unit 1. 

By letter dated September 13, 1985, the 
licensée requested an additional 
exemption from the schedular 
requirements of 10 CFR 50.71for the 
submittal date of an updated FSAR. 
However, the NRC staff, by letter dated 
October 2, 1985, informed NNECO that 
this exemption request was not 
responsive to the terms identified in the 
exemption granted on April 11, 1985, and 
therefore, the exemption request was 
denied. The denial was based on the 
licensee's failure to supply the required 
milestones or schedules, but left open 
the possibility of further consideration 
by the staff provided the licensee took 
certain actions by October 11, 1985. 

By letter dated October 11, 1985, 
NNECO resubmitted a request for an 
additional exemption to the schedular 
requirements of 10 CFR 50.71 for an 
updated FSAR. In that letter, NNECO 
stated thet the FSAR update would be 
based largely on the format of 
Regulatory Guide 1.70, Revision 3, which 





would result in a more comprehensive 
document than would result from 
minimal compliance with 10 CFR 50.71. 
NNECO also provided milestones for the 
submittal of component parts of an 
updated FSAR and a completion 
schedule for the entire FSAR update. 
The following are the commitments 
_ and the scheduled completion 
ates: 


Chapters 1, 
4, 7, 8, 10, 11, 12, 13, 15, 16, 17. 
. Provide remaining FSAR Chapters 
some editing of the earlier submittals. 


Based upon these milestones, the 
licensee requested relief from the 
completion date requirement for the 
updated FSAR until March 31, 1987. 

The staff has reviewed the licensee's 
request for an exemption from the 
Millstone Unit 1 updated FSAR 
submittal date. The staff finds that the 
licensee’s request meets the 
requirements identified in the exemption 
granted on April 11, 1985 and also finds 
the proposed and completion schedule 
to be acceptable. 

The NRC staff considered safety 
aspects of the requested exemption from 
the updated FSAR submittal date. The 
proposed exemption affects only the 
required date for updating the FSAR and 
does not affect the risk of facility 
accidents. Thus, the granting of the 
requested exemption will have no 
significant impact on plant safety.. 

The public interest will be served by 
granting the exemption since the 
licensee can continue to use it personnel 
to complete other work of higher safety 
significance sooner than would be the 
case if personnel or other resources 
were diverted to update the FSAR 
immediately. 

Based on its review, the staff 
concludes that issuance of this 
exemption will have no significant effect 
on plant safety. Further, this action is in 
the public interest and good cause has 
been shown to support the exemption. 

Therefore, an exemption until March 
31, 1987 is being granted by the staff for 
the submittal of an updated FSAR for 
Millstone Unit 1. Any significant 


deviation from the proposed completion 
schedule (i.e., failure to supply 
information within 30 days of the 
scheduled completion date) will be 
considered a violation of the terms of 
the exemption and may result in the 
voiding of the exemption and 
subsequent enforcement/compliance 
action. The Director, Division of 
Licensing, ONRR, may grant changes to 
the scheduled milestones if the 
licensee's request is timely and shows 
good cause for the proposed change. 
However, the staff will not consider any 


subsequent exemption requests beyond 


the currently scheduled March 31, 1987 
completion date. 

Pursuant to 10 CFR 51.32, the 
Commission has determined that the 
granting of this exemption will have no 
significant impact on the environment 
(50 FR 48284, November 22, 1985). 


pity 


Accordingly, the Commission has 
determined that, pursuant to 10 CFR 
50.12, an exemption is authorized by law 
and will not endanger life or property or 
the common defense and security and is 
otherwise in the public interest. 
Therefore, the Commission hereby 
approves the following temporary 
exemption from compliance with 
50.71(e). 

An updated FSAR containing those 
original pages of the FSAR that are still 
applicable plus updated replacement 
pages shall be filed under the schedule 
and conditions described in Section I 
above. The final completion date for the 
FSAR update effort shall be March 31, 
1987. This updated FSAR shall bring the 
FSAR up to date as of a maximum of 6 
months prior to the date of filing the 
updated FSAR, with subsequent 
revisions no less frequently than 
annually thereafter. 

Dated at Bethesda, Maryland, this 22nd 
day of November 1985. 

For The Nuclear Regulatory Commission. 
Dennis M. Crutchfield, 

Acting Director, Division of Licensing, Office 
of Nuclear Reactor Regulation. 

[FR Doc. 85-28855 Filed 12-3-85; 8:45 am] 
BILLING CODE 7590-01-M 


PACIFIC NORTHWEST ELECTRIC 
POWER AND CONSERVATION 
PLANNING COUNCIL 


Northwest Conservation and Electric 
Power Pian; Procedural and Technical, 
Non-Substantial Amendment 


AGENCY: Pacific Northwest Electric 
Power and Conservation Planning 
Council (Northwest Power Planning 
Council). 


BEST COPY AVAILABLE 
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ACTION: Notice of procedural and 
technical, non-substantial amendment 
extending deadline for receipt of 
recommendations for amendment of 
Columbia River Basin Fish and Wildlife 


Program. 


SUMMARY AND DATES: At its November 
20, 1985 meeting in Portland, Oregon, the 
Northwest Power Planning Council 
voted to adopt a procedural and 
technical, non-substantial amendment of 
a portion of its Northwest Conservation 
and Electric Power Plan (Plan) 
extending the schedule for revising the 
Columbia River Basin Fish and Wildlife 
Program (Program). Authority to adopt 
such an extension is found in the Pacific 
Northwest Power Planning and 
Conservation Act, 16 U.S.C. 
839b(h)(3)(the Northwest Power Act). 
The original deadline was December 15, 
1985; the amendment delayed that 
deadline until February 16, 1986. 
Recommendations for amendments must 
be received in the Council's central 
office by 5 p.m. of the first full working 
day after Sunday, February 16, 1986. 
Recommendations received after that 
time will not be accpeted. 


FOR FURTHER INFORMATION CONTACT: 
Dulcy Mahar, Director of Public 
Information and Involvement, at Suite 
1100, 850 S.W. Broadway, Portland, 
Oregon, 97205, or (503) 222-5161, or (toll- 
free) 1-800-222-3355 (in Montana, Idaho 
or Washington) or 1-800-452-2324 in 
Oregon. 

SUPPLEMENTARY INFORMATION: The 
Northwest Power Act requires that the 
Council, prior to review or major 
revision of the Plan, request 
recommendations for Program 
amendments from the federal and 
region’s state fish and wildlife agencies 
and from the region's appropriate Indian 
tribes. 16 U.S.C. 839b(h)(2). These 
recommendations must be accompanied 
by detailed information and supporting 
data, and are meant to set forth: (1) 
Measures to protect, mitigate, and 
enhance fish and wildlife, including 
related spawning grounds and habitat, 
affected by the development and 
operation of any hydroelectric project 
on the Columbia River and its 
tributaries, or (2) objectives for the 
development and operation of such 
projects on the Columbia River and its 
tributaries in a manner designed to 
protect, mitigate, and enhance fish-and 
wildlife, or (3) fish and wildlife 
management coordination and research 
and development that will assist 
protection, mitigation, and enhancement 
of anadromous fish at, and between, the 
region’s hydroelectric dams. 16 U.S.C. 
839b(h)(2){A)-(C). The Council is given 
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one year after the deadline for receipt of 
recommendations in which to adopt 
amendments of the Program. 16 U.S.C. 
839b(h){9). The Council called for 
recommendations for amendments on 
July 9, 1985 and set ‘a deadline of 
December 15, 1985. 50 FR 28049. The Act 
allows the Indian tribes and agencies 90 
days in which to submit 
recommendations, unless the Council 
extends that time, as it did in its July 9 
notice and as it has again done in the 
current amendment. 16 U.S.C. 839b{h)(3). 
In adopting this amendment, the Council 
determined that further extending the 
deadline for receipt of Program 
amendment recommendations will allow 
the Council to explore the possibility of 
entering into an agreement with the 
Indian tribes and fish and wildlife 
agencies that are parties to the litigation 
regarding allocation of the fish harvest 
on the Columbia River, United States v. 
Oregon. Such an agreement would aim 
at generating a joint process for 
developing alternatives for production 
objectives for the Council’s Fish and 
Wildlife Program. Production objectives 
are a key element in the process of 
developing goals under section 201 of 
the Program, which the Council expects 
will provide important criteria for 
evaluating Program amendment 
recommendations. Extending the 
deadline for two months will also allow 
the Council to consult with the Indian 
tribes and fish and wildlife agencies on 
the need for new starts on fish 
production projects before the Council 
adopts production objectives. 


Representatives of the Columbia 
Basin Fish and Wildlife Council and the 
Columbia River Inter-Tribal Fish 
Commission, also appearing for the 
upper Columbia United Tribes on this 
issue, addressed the sed 
amendment at the Council meeting. 
Each representative supported Council 
adoption of the amendment extending 
the time for receiving Program 
amendment recommendations. They 
’ also expressed an interest in pursuing 
an agreement to develop production 
objectives and in consulting with the 
Council regarding possible new starts on 
fish production projects. The Indian 
tribes and fish and wildlife 
representatives favored a delay of no 
more than three months. 

In a recorded vote, the Council 
members adopted this amendment to the 
Plan by six to one, with one member 
absent. 

Edward Sheets, 

Executive Director. 

[FR Doc. 85-28785 Filed 12-3-85; 8:45 am] 
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POSTAL RATE COMMISSION 


Complaint of The Enterprise, Inc.; 
Filing of complaint and Order Setting 
Procedural Dates’. 

[Order No. 558; Docket No. C86-1] 


Issued: November 29, 1985. 
Before Commissioners: Janet D. Steiger, 


‘Chairman; Henry R. Folsom, Vice-Chairman; 


John W. Crutcher; Bonnie Guiton; Patti Birge 
Tyson. 


On November 26, 1985, The 
Enterprise, a free-circulation 
(nonsubscriber) newspaper, filed a 
“Petition” with the Commission. In its 
filing, The Enterprise alleges that the 
rules complianed of result in it paying 
less desirable rates to mail its 
publication than it would if the specified 
rules were not in effect. Consequently, 
we are docketing this case as a section 
3662 rate complaint, and assigning it 
Docket No. C86-1. 

The complainant (The Enterprise) 
specifies three regulations which it 
argues are in violation of the 
Constitution: 

5. The petitioner Corporation 
respectively petitions and requests that 
the Postal Rate Commission declare 
portions of the Domestic Mail Manual, 
including section 432.1 [sic], section 
422.221, section 422.223, 
unconstitutional. 

6. The petitioner corporation avers 
that the subsidizing of non-free 
newspapers while denying the same 
privilege to a free newspaper is 
arbitrary, capricious, and it a denial of 
equal protection of law and due process 
of law as required by the Fifth 
Amendment to the United States 
Constitution and is a violation of the 
First Amendment to the United States 
Constitution. 

The Commission recently decided a 
case involving DMCS §§ 200.0105 and 
200.0110, which correspond to the DMM 
sections at issue. 

Complaint of Tri-Parish Journal, Inc. 
d/b/a River Parishes Sun, PRC Op. C85- 
2, November 20, 1985 (7ri-Parish). it also 


’ participated in the litigation before the 


Sixth Circuit in The Enterprise, Inc. v. 
Bolger, et ai., 6th Circuit, No. 84-5704 
(Octoberr 9, 1985), involving a challenge 
to these same regulations. 

The answer required by section 84 of 
our rules of practice shall be filed on 
December 27, 1985. Because of the 
similarity of this complaint to Tri- 
Parish, supra, the complainant, the 
Postal Service and all parties who may 
file for intervention shall state their 
view as to whether the int raises 
issues not disposed of the 7ri-Parish, 
and what-those issues are. These 


statements shall also be filed on or 
before December 27,1985. - 

While the issue of whether hearings 
are needed is undecided, we are 
appointing Stephen A. Gold, Director of 
our Office of Consumer Advocate, to 
represent the interests of the general 
public in this docket.1 Any person filing 
documents with the Commission in this 
case, shall serve copies thereof on the 
Postal Service, the Consumer Advocate, 
and The Enterprise, pursuant to section 
12 of the rules of practice. 

Additionally, The Enterprise cited 
sections 431.1, 422.221 and 422.223 of the 
DMM in the title of its Petition, and 
sections 432.1, 422.221 and 422.223 in 
paragraph 5 of the Petition. We request 
that it clarify precisely which 
regulations it is challenging and to do so 
by December 9, 1985. 

By the Commission. 

Cyril J. Pittack, 

Acting Secretary. 

[FR Doc. 85-28857 Filed 12-3-85; 8:45 am] 
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{Order No. 651; Docket No. A&6-6] 


in the Matter of: Fitzhugh, Oklahoma 
74843 (Theima B. Hart, Petitioner), 
Order Accepting Appeal and 
Establishing Procedural Schedule 
Under 39 U.S.C. 404(b)(5) 


Issued: November 29, 1985. 

Before Commissioners: Janet D. Steiger, 
Chairman; Henry R. Folsom, Vice-Chairman; 
John W. Crutcher; Bonnie Guiton; Patti Birge 
Tyson. 


Docket Number: A86-6 

Name of Affected Post Office: Fitzhugh, 
Oklahoma 74843 

Name({s) of Petitioner{S): Thelma B. Hart 

Type of Determination: Closing 

Date of Filing of Inital Appeal Papers: 
November 21, 1985 

Categories of Issues Apparently Raised: 

1. Effect on the community [39 U.S.C. 
404(b)(2)(A)]. 

2. Effect on postal services (39 U.S.C. 
404(b)(2)(C)]. 

Other legal issues may be disclosed 
by the record when it is filed; or 
conversely, the determination made by 
the Postal Service may be found to 
dispose of one or more of these issues. 

In the interest of expedition within the 
120-day decision schedule [39 U.S.C. 
404(b)(5)] the Commission reserves the 
right to request of the Postal Service 


1 As was the case in Tri-Parish, the Consumer 
Advocate is directed to provide assistance to 
interested potential parties unfamiliar with 
Commission proceedings in addition to his other 


duties. 
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memoranda of law on any appropriate 

issue. If requested, such memoranda will 

be due 20 days from the issuance of the 
request; a copy shall be served on the 

Petitioner. In a brief or motion to 

dismiss or affirm, the Postal Service may 

incorporate by reference any such 
memorandum previously filed. 

The Commission orders: 

(A) The record in this appeal-shall be 
filed on or before December 6, 1985. 

(A) The Secretary shall publish this 
Notice and Order and Procedural 
Schedule in the Federal Register. 

By the Commission. 

Cyril J. Pittack, 

Acting Secretary. 

November 21, 1985, Filing of First 
Petition 

November 29, 1985, Notice and Order of 
Filing of Appeal 

December 16, 1985, Last day of filing of 
petitions to intervene [see 39 CFR 
3001.111(b)]. 

December 26, 1985, Petitioner's 
Participant Statement or Initial Brief 
[see 39 CFR 3001.115 (a) and (b)]. 

January 15, 1986, Postal Service 
Answering Brief [see 39 CFR 
3001.115(c)]. 

January 30, 1986, (1) Petitioners’ Reply 
Brief should petitioners choose to file 
one [see 39 CFR 3001.115(d)]. 

February 6, 1986, (2) Deadline for 
motions by any party requesting oral 
argument. The Commission will 
exercise its discretion, as the interest 
of prompt and just decision may 
require, in scheduling or dispensing 
with oral argument [see 39 CFR 
3001.116]. 

March 21, 1986, Expiration of 120-day 
decisional schedule [see 39 U.S.C. 
404(b)(5)]. 

[FR Doc. 85-28858 Filed 12-3-85; 8:45 am] 

BILLING CODE 7715-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. IC-14822; File No. 812-6247] 


Application and Opportunity for 
a Colonial Penn Series Trust, et 


November 27, 1985. 

Notice is hereby given that Colonial 
Penn Series Trust (the “Fund”) and 
Colonial Penn Investment Advisors 
Corp. (the “Adviser”), at 5 Penn Center 
Plaza, Philadelphia, PA 19181, and 
Rothschild Asset Management Inc. (the 
“Sub-Adviser”), at One Rockefeller 
Plaza, New York, New York 10020, 
(hereinafter collectively referred to as 
“Applicants”), filed an application on 


November 14, 1985, pursuant to section 
6{c) of the Investment Company Act of 
1940 (the “Act”), for an order exempting 
the Applicants from section 15(a) of the 
Act to the extent necessary to permit the 
implementation, without prior 
shareholder approval: (1) Of a new 
investment advisory agreement between 
the Fund and the Adviser (the “New 
Advisory Agreement”); and (2) of a new 


* sub-advisory agreement between the 


Adviser and the Sub-Adviser (the “New 
Sub-Advisory Agreement”). All 
interested persons are referred to the 
application on file with the Commission 
for a statement of the representations 
contained therein, which are 
summarized below, and to the Act for 
the text of the applicable provisions. 

Applicants state that the Fund was 
organized in 1982 as a Massachusetts 
business trust and is registered under 
the Act as an open-end, diversified 
management investment company. 
According to the application, the Fund 
offers six classes of units of beneficial 
interest (“Shares”), each representing 
interests in one of six investment 
portfolios (the “Portfolios”). (Holders of 
the Shares are hereinafter called 
“Shareholders”.) Applicants state that 
Shares are sold only to, and are the 
underlying investment for certain 
variable annuity contracts (the 
“Contracts”) issued by, Colonial Penn 
Variable Account A of Colonial Penn 
Life Insurance Company (“CP Life”) and 
Intramerica Variable Account A of 
Intramerica Life Insurance Company 
(“Intramerica Life”). Applicants state 
that CP Life and Intramerica Life are 
wholly-owned subsidiaries of Colonial 
Penn Holdings, Inc. (“Holdings”), which 
is a wholly-owned subsidiary of 
Colonial Penn Group, Inc. (“CPG”). 
According to the application, holders of 
the Contracts (“Contractholders”) have 
the right to instruct the Shareholders of 
the Fund with respect to the voting of 
Fund Shares. Applicants state that 
pursuant to an investment advisory 
agreement (the “Existing Advisory 
Agreement”), the Adviser provides 
investment advice for, and generally 
supervises the management and 
investment program of, the Fund. 
Applicants state the adviser is 
registered under the Investment 
Advisers Act of 1940 and is also a 
wholiy-owned subsidiary of Holdings. 
According to the application, the 
Adviser has entered into a sub-advisory 
agreement (the “Existing Sub-Advisory 
Agreement”) with the Sub-Adviser with 
respect to two Portfolios of the Fund, 
pursuant to which the Sub-Adviser 
renders investment advisory services to 
those Portfolios subject to the 
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supervision of the Fund's Trustees and 
the Adviser. : 

Applicants state that on October 25, 
1985, CPG, FPL Group, Inc. (“FPL”), and 
FPLG Acquisition Corp. (“FPLG”) 
entered into an Agreement and Plan of 
Merger (the “Merger Agreement”) — 
pursuant to which FPLG, a wholly- 
owned subsidiary of FPL, is to be 
merged into CPG in a cash transaction 
(the “Merger”) under which CPG will 
become a wholly-owned subsidiary of 
FPL. Applicants state that 
consummation of the Merger is 
contingent upon the satisfaction of 
certain conditions, including approvals 
by various regulators and approval by 
the stockholders of CPG. Applicants 
state that the Merger is to become 
effective immediately upon the filing of 
a certificate of merger with the 
Secretary of State of the State of 
Delaware. The Applicants state that it is 
anticipated that such filing will be on or 
about December 30, 1985. According to 
the application, after the Merger, the 
Adviser will remain an indirect wholly- 
owned subsidiary of CPG; however, 
CPG will no longer be a publicly held 
company but will itself be a wholly- 
owned subsidiary of FPL, a widely-held 
public company. 

The Applicants state that the Existing 
Advisory Agreement and the Existing 
SubAdvisory Agreement (together, the 
“Existing Agreements”) provide that 
they will each terminate automatically 
in the event they are “assigned” as that 
term is defined in section 2(a)(4) of the 
Act. The Applicants further state that, 
as a result of the Merger, there will be a 
change in actual control of CPG and, 
indirectly, of the Adviser. Thus, 
Applicants state there would be an 
“assignment” within the meaning of the 
Act of the Existing Agreements to which 
the Adviser is a party. 

According to the application, the 
Trustees of the Fund, including those 
Trustees who are not interested persons 
of the Fund, have approved the New 
Advisory Agreement and the New Sub- 
Advisory Agreement (together, the 
“New Agreements”), and these 
agreements will become effective on the 
effective date of the Merger. The 
Applicants represent that the New 
Agreements will have the same 
substantive terms and conditions as the 
respéctive Existing Agreements (except | 
to change the periods during which the 
New Agreements are to be in effect). 
The New Agreements will continue in 
effect until they are approved or 
disapproved and replaced by alternative 
arrangements by action of the 
Shareholders of the Fund, in accordance 
with voting instructions of the 
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Contractholders, at a special meeting 
which will be held within 120 days after 
the effective date of the Merger. The 
Adviser and Sub-Adviser represent that 
for the period between the effective date 
of the Merger and the special meeting of 
Shareholders there will be no material 
change in the nature or substance of the 
services presently provided under the 
Existihg Agreements or in the persons 
providing such services or in their 
supervision. Applicants also represent 
that no amendments will be made to the 
Existing Agreements or to the New 
Agreements unless approved by the 
Shareholders of the Fund acting 
pursuant to voting instructions of the 
Contractholders. 


Applicants state that the requested 
relief from certain provisions of Section 
15(a) of the Act requiring prior 
Shareholder approval of the New 
Agreements pursuant to voting 
instructions of Contractholders is 
necessary and appropriate in the public 
interest and consistent with the 
protection of investors and the purposes 
fairly intended by the policy and 
provisions of the Act because (1) there 
will be no changes in the investment 
advisory and sub-advisory services or 
management provided to the Fund; (2) 
the Board of Trustees of the Fund, 
including a majority of the disinterested 
Trustees, have determined, pursuant to 
their obligations under section 15(c) and 
other provisions of the Act, that it is in 
the best interests of the Fund and its 
Shareholders for the Fund to enter into 
the New Advisory Agreement and for 
the Adviser and Sub-adviser to enter 
into the New Sub-Advisory Agreement; 
(3) the approval of the New Agreements 
will take place within 120 days after the 
effective date of the Merger; (4) the 
exemptive relief requested is consistent 
with the policies of the Act previously 
interpreted by the Commission and 
expressed in Rule 15a—4 under the Act 
(although Applicants believe the rule 
may be unavailable since shareholders 
of CPG will receive cash in the merger 
and because the assignment is 
foreseeable) and in exemptive relief 
granted by the Commission in the past; 
and (5) the exemptive relief would avoid 
certain adverse effects not intended by 
the Act. Applicants represent that it is 
not reasonably practicable to schedule 
the special meeting of Shareholders 
prior to the Merger because the Fund’s 
Trustees cannot assure a solicitation 
period sufficient to solicit effectively the 
approval of Contractholders. 


Applicants state that failure to grant 
the requested exemption would require 


the Applicants to incur the additional 
effort and expense resulting from 
scheduling an earlier special meeting 
and possibly having to delay the 
effective date of the Merger until after 
the date of the special meeting of the 
Fund's shareholders. Applicants submit 
that neither result is in the best interests 
of the Fund’s Shareholders or 
Contractholders. Applicants assert that 
failure to issue an order granting the 
requested exemption would create the 
unfortunate precedent that a publicly- 
held indirect parent of an investment 
adviser would be unable to negotiate a 
timely merger which would provide for 
consummation prior to a shareholder 
vote by each of the investment 
portfolios of a registered investment 
company receiving investment advice 
from that subsidiary. Applicants note 
that the form and timing of the Merger 
was determined in response to a number 
of regulatory requirements and 
complexities beyond the scope of the 
Act and unrelated to the Fund and the 
Advisor, and in response to the interests 
of the shareholders of CPG and FPL in 
having the transaction consummated as 
promptly as possible. Applicants assert 
that these considerations do not result 
in a time schedule that permits the 
assurance of shareholder approval of 
the New Agreements pursuant to voting 
instructions of the Contractholders prior 
to the effective date of the Merger. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may, not later 
than December 23, 1985, at 5:30 p.m., do 
so by submitting a written request 
setting forth the nature of his interest, 
the reasons for his request and the 
specific issues, if any, of fact or law that 
are disputed, to the Secretary, Securities 
and Exchange Commission, Washington, 
DC 20549. A copy of the request should 
be served personally or by mail upon 
the Applicants at the addresses stated 
above. Proof of service (by affidavit or, 
in the case of an attorney-at-law, by 
certificate) shall be filed with the 
request. After said date an order 
disposing of the application will be 
issued unless the Commission orders a 
hearing upon request or upon its own 
motion. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

John Wheeler, 

Secretary. 

[FR Doc. 85-28862 Filed 12-3-85; 8:45 am] 
BILLING CODE 8010-01-M 
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[Release No. 35-23924; 70-7175] 


CNG Energy Co.; Proposal To Enter 
into Marketing Contract With Non- 
Associated Manufacturer of 
Computer-Aided, Radio-Dispatch 
Systems 

November 27, 1985. 


CNG Energy Company (‘Energy 
Company”), Four Gateway Center, 
Pittsburgh, Pennsylvania 15222, a 
subsidiary of Consolidated Natural Gas 
Company, a registered holding company, 
has filed an application-declaration with 
this Commission pursuant to sections 
9(a), 10, and 13(b) of the Public Utility 
Holding Company Act of 1935 (“Act”) 
and Rules 90 and 91 thereunder. 

Energy Company proposes to contract 
with Systems Data, Inc. (“SDI”) 
whereby Energy Company would have 
exclusive marketing rights in the United 
States and Canada for the computer- 
aided, radio-dispatch system (“CARD 
system”) manufactured and assembled 
by SDI or its manufacturing licensee. 
SDI, a non-agsociate company, is 
described as a small and highly 
technical organization specializing in 
marketing, engineering, development, 
and manufacturing of the hardware and 
software components of data 
acquisition, analysis, control, and 
special-purpose computer applications 
for industrial, research, and 
manufacturing facilities. The term of the 
proposed agreement between Energy 
Company and SDI is for a period of five 
years and is automatically renewable 
for successive five-year terms; however, 
Energy Company is presently requesting 
authorization for the first five years only 
and will file a post-effective amendment 
with respect to any subsequent five-year 
periods. 

The CARD system enhances the 
dispatching of customer service orders 
and messages by replacing voice 
communication with digitial 
communication. Dispatchers utilize 
computer terminals to send information 
faster and more accurately. In-vehicle, 
data terminals are connected to two- 
way radios to receive and transmit 
information. 

Energy Company became interested in 
SDI’s CARD system through its 
associate company, The East Ohio Gas 
Company (“East Ohio”), which has 
assisted in the development of the 
prototypes and their field testing. In 
return for this assistance, East Ohio is to 
receive a 4% royalty on the sales price of 
the CARD systems which are sold by 


‘SDI. East Ohio has embarked on a 


program to outfit each of its customer 





service vehicles with SDI's remote-data 
terminals. 

It is stated that East Ohio needs to 
insure that the production of the units it 
needs proceeds in a stable manner and 
at reasonable prices. Furthermore, it 
desires to secure as much royalty 
income as possible from the sale of 
these devices to other utilities. East 
Ohio believes that, to achieve its 
objectives, it is necessary to gain a 
measure of quality control over the 
manufacturer and control over the 
marketing of the CARD systems. 

Energy Company proposes to secure 
the marketing rights from SDL. Its start- 
up expenses will approximate $100,000. 
There will also be two or three persons 
involved in marketing the product at. an 
annual cost of about $200,000, including 
employee benefits, etc. This money will 
come from Energy Company's own 
internally generated funds. In addition, 
Energy Company will make advances 
against production of approximately 
$100,000, which sum will come from 
utility customers’ advances to Energy 
Company made as downpayment on 
purchases. System companies 
purchasing from Energy Company will, 
as associates companies, buy at cost. 

Energy Company expects the 
marketing effort to be profitable in its 
own right. It is stated that the degree of 
profitability will be determined by the 
acceptance of the product by the 
marketplace and by the ability of Energy 
Company to deliver the product at a 
competitive price and to manage the 
costs associated with sales. It is further 
stated that careful analysis of the 
market and competition reveals an 
opportunity for sales of computer-aided, 
radio-dispatching systems. 

The application-declaration and any 
amendments thereto are available for 
public inspection through the - 
Commission's Office of Public 
Reference. Interested persons wishing to 
comment or request a hearing should 
submit their views in writing by 
December 23, 1985, to the Secretary, 
Securities and Exchange Commission, 
Washington, DC 20549, and serve a copy 
on the applicant-declarant at the 
address specified above. Proof of 
service (by affidavit, or, in case of an 
attorney at law, by certificate) should be 
filed with the request. Any request for a 
hearing shall identify specifically the 
issues of fact or law that are disputed. A 
persons who so requests will be notified 
of any hearing, if ordered, and will 
receive a copy of any notice or order 
issued in this matter. After said date, the 
application-declaration, as amended or 
as it may be further amended, may be 
granted and permitted to become 
effective. 


For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

John Wheeler, 

Secretary. 

[FR Doc. 85-28861 Filed 12-3-B5; 8:45 am] 
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[Release No. 34-22670; File No. SR-Amex- 
85-18] 


Self-Regulatory Organizations; 

American Stock Exchange, Inc.; Order 

ae Approving Proposed Rule 
nge 


On June 3, 1985, the American Stock 
Exchange, Inc. (“Amex”) submitted a 
proposed rule change pursuant to 
section 19{b)(2) of the Securities 
Exchange Act of 1934 ' and Rule 19b-4 
thereunder ? to amend Amex Rule 175 to 
permit Amex specialists to use listed 
options, within specified guidelines, to 
hedge their underlying specialty stock 
positions in order to offset market risk.* 
Notice of the proposed rule change was 
given in Securities Exchange Act 
Release No. 22162 (June 21, 1985), 50 FR 
2664 (June 27, 1985). No comments were 
received regarding the proposed rule 
change. 

In February 1985, the Commission 
approved a New York Stock Exchange, 
Inc. (“NYSE”) proposal that is 
essentially identical to the Amex 
proposal.‘ The Amex also has submitted 
a surveillance plan that is essentially 
identical to the surveillance plan 
submitted by the NYSE, except that 
Amex initially will implement the 
procedures on a manual, rather than an 
automated, basis. Amex has plans, 
however, to develop an automated 


145 U.S.C. 78s{b){i} (1982). 

217 CFR 240.19b-4 (1985). 

* Amex also proposes to rescind the prohibition of 
Rule 175 as it applies to approved persons, limited 
partners, officers and employees of specialists 
member organizations to allow those persons to use 
options on specialists’ specialty stocks, subject to 
the same restrictions as would be imposed on 
specialists by the proposal. These associated 
persons of the specialist organization, however, not 
being market makers in the specialist's specialty 
stocks, would not be limited to options positions 
that offset market making risks, but would be 
required to comply with the hedge ratios and other 
requirements set forth in the proposed guidelines for 
Specialist's Specialty Stock Options Transactions 
pursuant to Rule 175 (“Guidelines”). 

“Securities Exchange Act Release No. 21710, 
February 4, 1985, 50 FR 5708 (“NYSE release”). The 
one material difference between the two proposals 
is that Amex to allow its specialists in 
Canadian stocks to trade options on Canadian 
exchanges for hedging purposes. The Amex, 
however, has consented to a deferral of Commission 
action on this portion of its proposal. Letter from 
Fred M. Stone, Senior Vice President and General 
Counsel, Amex, to Eneida Rosa, Branch Chief, 
Division of Market Regulation, dated October 4, 
1985 (“Amex letter’). 
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capability if the experience with 
specialists’ hedging warrants such 
action.® 

In approving the NYSE proposal, the 
Commission found that substantial 
benefits to the markets for the 
specialists’ specialty stocks, and 
possibly to the market for the related 
options themselves, were likely to 
accrue *and that the NYSE’s proposal 
adequately addressed the possible 
regulatory and surveillance concerns 
raised by the proposal.’ The 
Commission believes that these findings 
are equally applicable to the portions of 
the Amex proposal under consideration 
here. In approving the NYSE proposal, 
the Commission also required that the 
NYSE submit the Commission a 
monitoring report detailing the first six 
months of experience under the NYSE 
proposal.® The Amex has agreed to 
prepare and submit to the Commission a 
similar report regarding the first six 
months experience on Amex with 
specialists’ hedging with options.® 

As indicated above, Amex’s 
surveillance plan generally is identical 
to that of the NYSE; however, Amex 
intends initially to use manual rather 
than automated procedures, and plans 
to automate only if experience so 
warrants. The Commission recognizes 
that the NYSE's experience with 
specialist hedging indicates that, at least 
initially, specialists’ activity under the 
proposal may be minimal. The 
Commission also believes that, because 
Amex has greater experience with 
options trading generally, and because 
most Amex stock specialists also make 
markets in options, Amex specialists 
may make significant use of the options 
hedging allowed by the proposal 
Nonetheless, the Commission believes 
that manual procedures initially are 
adequate. Should the level of specialist 
hedging under the proposal prove to be 
substantial, however, the Amex will 
have to automate its surveillance 
procedures as it indicated it plans to 
do.*° 


5 Amex letter, supra, note 4. 

®NYSE release, supra note 4, 50 FR at 5712. 

7 Id., 50 FR at 5714. 

® Jd., 50 FR at 57124. The scope of this Report is 
described in a letter to Santo Famularo, Assistant 
Vice President, NYSE, from Richard T. Chase, 
Associate Director, Division of Market Regulation, 
dated November 27, 1884, and contained in File No. 
SR- 

° Amex letter, supra note 4. 

1° In this connection the Commission notes that 
Amex has agreed to submit to the Commission 
monthly reports on the level of activity under the 
proposed rule change. Telephone conversation of 
November 5, 1985, between Fred M. Stone, Senior 
Vice President and General Counsel, Amex, and 
Alden S. Adkins, Attorney, Division of Market 
Regulation, SEC. 
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For the reasons noted above and more 
fully discussed in the NYSE release, the 
Commission finds that, subject to the 
conditions described above, the portions 
of the proposed rule change that do not 
relate to trading options in Canada are 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable.to a national 
securities exchange; and, in particular, 
section 6(b)(5) of the Act. 

It is therefore ordered that these 
portions of the proposed rule change are 
approved, subject to the condition that 
Amex automate its surveillance 
procedures relating to specialist hedging 
if the level of specialist hedging under 
the proposal becomes substantial or in 
the event the manual procedures prove 
inadequate to deal with the level of 
trading which does occur. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. : 

Dated: November 27, 1985. 

John Wheeler, 

Secretary. 

[FR Doc. 85-28863 Filed 12-3-85; 8:45 am] 
" BILLING CODE 6010-01-m 


DEPARTMENT OF STATE 
[Public Notice 951} 


Extension of the Restrictions on the 
Use of United States Passports for 
Travel To, in, or Through Libya 


On December 11, 1981, pursuant to the 
authority of Executive Order 11295 (31 
FR 10603), and in accordance with 22 
CFR 51.72(a)(3), the use of the United 
States passports for travel to, in, or 
through Libya was restricted. These 
restrictions have been subsequently 
extended on November 29, 1982 (47 FR 
54888), on November 29, 1983 (48 FR 
55529), and on November 29, 1984 (49 FR 
47585). These actions were required by 
the unsettled relations between the 
United States and the Government of 
Libya and the threats of hostile acts 
against Americans in Libya. 

The Government of Libya still 
maintains a decidely anti-American 
stance and continues to emphasize their 
willingness to direct hostile acts against 
the United States and its nationals. The 
American Embassy in Tripoli remains 
closed, thus preventing the United 
States from providing routine diplomatic 
protection or consular assistance to 
Americans who may travel to Libya. 

In light of these events and 
circumstances, I have determined that 
Libya continues to be an area 
“, . . where there is imminent danger to 


the public health or physical safety of 
United States travelers.” 

Accordingly, United States passports 
shall remain invalid for use in travel to, 
in, or through Libya unless specifically 
validated for such travel under the 
authority of the Secretary of State. 

This Public Notice shall be effective 
upon publication in the Federal Register 
and shall expire at the end of one year 
unless extended sooner or revoked by 
Public Notice. 

Dated: November 25, 1985. 

George P. Shultz, 

Secretary of State. 

[FR Doc. 85~28840 Filed 12-3-85; 8:45 am] 
BILLING CODE 4710-06-M 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 

[Docket 43608; (Order 85-11-62)] 
Application; North Pacific Airlines, inc. 
AGENCY: Department of Transportation. 


ACTION: Notice of Order to Show Cause, 
(Order 85-11-62), Docket 43608. 


SUMMARY: The Department-of . 
Transportation is directing all interested 
persons to show cause why it should not 
issue an order finding that North Pacific 
Airlines, Inc., continues to be fit to 
engage in interstate and overseas 
scheduled air transportation of persons, 
property and mail. 


DATES: Persons wishing to file 
objections should do so no later than 
December 17, 1985. 


ADDRESSES: Responses should be filed 
in Docket 43608 and addressed to the 
Office of Documentary Services, 
Department of Transportation, 400 7th 
Street, SW., Room 4107, Washington, DC 
20590 and should be served upon the 
parties listed in the Attachment to the 
order. 
FOR FURTHER INFORMATION CONTACT: 
Carol A. Szekely, Special Authorities 
Division, P47, Department of 
Transportation, 400 7th Street, SW.., 
Washington, DC 20590 (202) 755-3812. 
SUPPLEMENTARY INFORMATION: The 
complete text of Order 85-11-62 is 
available for inspection at our 
Documentary Services Division at the 
above address. 

Dated: November 22, 1985. 
Matthew V. Scocozza, 
Assistant Secretary for Policy and 
International Affairs. 
[FR Doc. 85~28792 Filed 12-3--85; 8:45 am] 
BILLING CODE 4910-62-M 


BEST COPY AVAILABLE 


Department Finding in Employee 
Protection Program 


AGENCY: Department of Transportation. 


ACTION: Notice of Order Finding Major 
Contraction in December 1982 at United 
Air Lines, (Order 85-11-71) Docket 
38571. 


SUMMARY: The Department of 
Transportation has found that United 
Air Lines experienced a major 
contraction in its employment level in 
December 1982. The Department 
expanded the scope of its current 
investigation to include whether 
United’s major contraction in December 
1982 amounted to a qualifying 
dislocation. The Department 
investigation will make threshold 
determinations regarding assistance for 
airline employees under the Employee 
Protection Program, section 43 of the 
Airline Deregulation Act, 49 U.S.C. 1552. 
FOR FURTHER INFORMATION CONTACT: 
Bernard F. Diederich, Office of General 
Counsel (C-10, Room 10102), U.S. 
Department of Transportation, 400 
Seventh Street, SW., Washington, DC 
20590, (202) 472-5580. 
SUPPLEMENTARY INFORMATION: The 
complete text of Order 85-11-71 is 
available for inspection from our 
Documentary Services Division at the 
above address. 

Dated: November 27, 1985. 
Matthew V. Scocozza, ; 
Assistant Secretary for Policy and 
International Affairs. 
[FR Doc. 85-28793 Filed 12-3-85; 8:45 am] 
BILLING CODE 4910-62-m 


Federal Aviation Administration 


Advisory Circular 27-1, Certification of 
Normal Category Rotorcraft 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of issuance of Advisory 
Circular (AC) 27-1, Certification of 
Normal Category Rotorcraft. 


SUMMARY: This advisory circular 
consolidates FAA guidance on the 
certification of normal category 
rotorcraft. In an effort to achieve 
standardization in rotorcraft 
certification, AC 27-1 serves as a ready 
reference for manufacturers, modifiers, 
FAA design evaluation engineers, flight 
test engineers, and engineering flight 
test pilots. It covers policy on methods 
of compliance with Part 27 of the 
Federal Aviation Regulations which 
contains airworthiness standards for 
normal category rotorcraft and includes 





methods of compliance in the areas of 
basic design, ground tests, and flight 
tests. Like all advisory material, it is not 
mandatory and does not constitute a 
regulation. However, to enhance 
standardization in the certification 
process, these j should be 
considered during all rotorcraft type 
certification and supplemental type 
certification activities. 

Date: This advisory circular was issued 
by the Rotorcraft Certification 
Directorate in Fort Worth, Texas, on 
August 29, 1985. 

How to Obtain Copies: A copy of this 
advisory circular may be purchased 
from the Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, DC 20402. 

FOR FURTHER INFORMATION CONTACT: 
Debra H. Myers, Regulations Program 
Management, ASW-111, Rotorcraft 
Standards Staff, P.O. Box 1689, Fort 
Worth, Texas 76101, telephone (817) 
877-2554 or FTS 734-2554. 

Issued in Fort Worth, Texas, on November 

21, 1985. 

C.R. Melugin, Jr. 

Director, Southwest Region. 

[FR Doc. 85-28705 Filed 12-3--85; 8:45 am] 
BILLING CODE 4910-13-M 


Federal Highway Administration 


Environmental impact Statement; 
Gwinnett, Barrow, Oconee, Clarke 
Counties, GA 


AGENCY: Federal Highway 
Administration {FHWA}, DOT. 
ACTION: Notice of Intent. 


SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
environmental impact statement will be 
prepared for a proposed highway project 
in Gwinnett, Barrow, Oconee, and 
Clarke Counties, Georgia. 

FOR FURTHER INFORMATION CONTACT: 
James Erickson, Development Engineer, 
Federal Highway Administration, Suite 
300, 1720 Peachtree Street, NW., Atlanta, 
Georgia 30367, telephone (404) 881-3041, 
or Peter Malphurs, State Environmental/ 
Location Engineer, Georgia Department 
of Transportation, Office of 
Environmental/Location, 3993 Aviation 
Circle, Atlanta, Georgia 30336, telephone 
(404) 696-4634. 

SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the Georgia 
Department of Transportation (Georgia 
DOT) will prepare an Environmental 
Impact Statement (EIS) on S.R. 757/ 
Lawrenceville Highway to Athens 
Highway which begins at S.R. 316 
northeast of Lawrenceville extending 


easterly on new location to U.S. 78/S.R. 
10 west of Athens. The length of the 
proposed facility will be approximately 
27 miles. Multiple alternatives are being 
proposed for the four lane, controlled 
access facility, including the no-build 
alternative and several build 
alternatives lying between the end of 
the existing S.R. 316 and U.S. 29 on the 
west and ending at U.S. 78 on the east. 

Letters describing the proposed action 
and soliciting comments have been sent 
to appropriate Federal, State, and local 
agencies. Informal scoping meetings on 
the proposed project will be held by 
Georgia Department of Transportation 
for input. These meetings will be 
ongoing throughout project 
development. A public hearing will be 
held after preparation of a draft EIS. 
Public notice will be given of the time 
and place of the hearing. 

To ensure that the full range of issues 
related to this proposed project are 
addressed and all significant issues 
identified, comments and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposed action and the EIS should be 
directed to the FHWA at the address 
provided above. 

The Catalog of Federal Domestic 
Assistance Program Number is 20.205, 
Highway Research, Planning and 
Construction. The office of OMB 
Circular No. A-95 regarding State and 
local clearinghouse review of Federal 
and Federally assisted programs and 
projects apply to this program. 

Issued on November 21, 1985. 

James Erickson, 

District Engineer, Federal Highway 
Administration, Atlanta, Georgia. 

[FR Doc. 85-28773 Filed 12-3-85; 8:45 am] 
BILLING CODE 4910-22-M 


National Highway Traffic Safety 
Administration 


[Docket No. IP85-18; Notice 1] 


Graco Metal Products, inc.; Receipt of 
Petition for Determination of 
inconsequential Noncompliance 


Graco Metal Products, Inc. of 
Elverson, Pennsylvania has petitioned to 
be exempted from the notification and 
remedy requirements of the National 
Traffic and Motor Vehicle Safety Act (15 
U.S.C. 1381 et seq.) for an apparent 
noncompliance with 49 CFR 571.213, 
Motor Vehicle Safety Standard No. 213, 
Child Restraint Sytems, on the basis 
that it is inconsequential as it relates to 
motor vehicle safety. 

This Notice of receipt of a petition is 
published under section 157 of the 
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National Traffic and Motor Vehicle 
Safety Act (15 U.S.C. 1417) and does not 
represent any agency decision or other 
exercise of judgment concerning the 
merits of the petition. 

Paragraph $5.2.3.2(b) of Standard No. 
213 requires “a thickness of not less 
than % inch for materials having a 25 


* percent compression-deflection 


resistance of not less than 1.8 and not 
more than 10 pounds per square inch 
when tested in accordance with S6.3. 
Materials having a 25 percent 
compression-deflection resistance of 
less than 1.8 pounds per square inch 
shall have a thickness of not less than % 
inch.” 

Graco Metal Products, Inc. stated that 
between August 1982 and June 1984, the 
corporation manufactured and sold 
approximately 22,600 units of its Little 
Trav'ler child restraint system. Three 
different models, 315-T, 310-T and 310- 
U were sold. NHTSA tested a Little 
Trav'ler and discovered a failure to meet 
one of the head impact protection 
requirements. Due to a 
misunderstanding with a vendor, the 
units did not comply with paragraph 
$5.2.3.2(b). The vendor of the foam was 
supposed to determine that the foam 
would meet the requirements of 
Standard No. 213. The % inch foam pad 
used in the restraint had a 25% 
Compression-deflection resistance of 
1.24 pounds per square inch (PSI). The 
standard requires not less than 1.8 PSI 


‘for Ye inch material but allows a lower 


limit of .5 PSI for % inch material. Graco 
feels that the noncompliance is 
inconsequential as it relates to motor 
vehicle safety because 1.24 PSI, ¥% inch 
foam provides significantly greater 
energy absorption than the .5 PSI, % 
inch foam acceptable under paragraph 
$5.2.3.2 of Standard 213. The typical” 
energy absorption for this foam would 
be about .02 foot-pound per square inch. 
This calculation is based on a support 
factor of 2 (ASTM D3574-81 x3.1), from 
0% deflection to 65% deflection which 
ASTM D3574-81, Standard Methods of 
Testing for Flexible Celular Materials, 
indicates is the support region of the 
stress-strain curve. 

The foam erroneously used in the 
Little Trav'ler child restraints was % 
inch thick with a 25% compression- 
deflection of 1.24 PSI. Using the same 
calculations as above the energy 
absorption would be about 04 foot- 
pound per square inch. The foam in the 
Little Trav'ler child restraints has nearly 
twice the energy absorbing capability of 
the % inch .5 PSI foam that is 
acceptable under the standard. 

Graco states that it has not received 
any complaints with regard to the 





Federal Register / Vol. 50, No. 233 { Wednesday, December 4, 1985 / Notices 


comfort or protection provided by the 
padding on the Little Trav'ler child 
restraints. Graco, therefore, petitions for 
a determination that the condition noted 
herein, is inconsequential as it relates to 
specific child restraints manufactured 
by its company. 

Interested persons are invited to 
submit written data, views and 
arguments on the petition of Graco 
Metal Products, Inc. described above. 
Comments should refer to the docket 
number and be submitted to: Docket 
Section, National Highway Traffic 
Safety Administration, Room 5109, 400 
Seventh Street, SW., Washington, DC 
20590. It is requested but not required 
that five copies be submitted. 

All comments received before the 
close of business on the closing date 
indicated below will be considered. The 
application and supporting materials, 
and all comments received after the 
closing date will also be filed and will 
be considered to the extent possible. 
When the petition is granted or denied, 
the Notice will be published in the 
Federal Register pursuant to the 
authority indicated below. 

Comment closing date: January 3, 

1986. 
(Sec. 102, Pub. L. 93-492, 88 Stat. 1470 (15 
U.S.C. 1417}; delegations of authority at 49 
CFR 1.50 and 49 CFR 501.8) 

Issued on, November 29, 1985. 

Barry Felrice, 

Associate Administrator for Rulemaking. 
[FR Doc. 85-28777, Filed 12-3-85; 8:45 am] 
BILLING CODE 4910-59-M 


DEPARTMENT OF THE TREASURY 


Public information Collection 
Requirement Submitted to OMB for 
Review 


Dated: November 26, 1985. 


The Department of Treasury has 
submitted the following public 
information collection requirement to 
OMB for review and clearance under 
fhe Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of this submission 
may be obtained by calling the Treasury 
Bureau Clearance Officer listed. 
Comments regarding this information 
collection should be addressed to the 
OMB reviewer listed and to the 
Treasury Department Clearance Officer, 
Room 7221, 1201 Constitution Avenue, 
NW., Washington, DC 20220. 


Office of the Secretary 


OMB Number: New : 

Form Number: TD F 90-22.27 and TD F 
90-22.28 

Type of Review: New 


Title: South African Transactions 
Regulations 

Clearance Officer: john D. McInerney 
(262) 376-0412, Office of Foreign 
Assets Control, Room 510, 1331 G. 
Street, NW., W. » DC 20220- 

OMB Reviewer: Robert Neal (202) 395- 
6880, Office of Management and 
Budget, Room 3208, New Executive 
Office Building, Washington, DC 20503 

Joseph F. Maty, 2 

Departmental Management Office. 

[FR Doc. 85-28818 Filed 12-3-85; 8:45 am] 

BILLING CODE 4810-25-M 


Public information Collection 
Requirement Submitted to OMB for 
Review 


Dated: November 286, 1985. 


The Department of Treasury has 
submitted the following public 
information collection requirement to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L..96-511. Copies of this submission 
may be obtained by calling the Treasury 
Bureau Clearance Officer listed. 
Comments regarding this information 
collection should be addressed to the 
OMB reviewer listed and to the 
Treasury Department Clearance Officer, 
Room 7221, 1201 Constitution Avenue, 
NW., Washington, DC 20220. 


Bureau of Alcohol, Tobacco, and 
Firearms © 


OMB Number: 1512-0079 

Form Number: ATF F 1534 {5000.8) 

Type of Review: Extension 

Title: Power of Attorney 

OMB Number: 1512-0164 

Form Number: ATF F 3069 (5200.7) 

Type of Review: Extension 

Title: Schedule of Cigars, Cigarettes, 
Cigarette Papers on Tubes Withdrawn 
from the Market 

Clearance Officer: Howard Hood (202) 
566-7077, Bureau of Alcohol, Tobacco 
and Firearms, Room 7202, Federal 
Building, 1200 Pennsylvania Avenue, 
NW., Washington, DC 20226 

OMB Reviewer: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, Room 3208, New Executive 
Office Building, Washington, DC 20503 


Internal Review Service 


OMB Number: 1545-0152 

Form Number: IRS Form 3115 

Type of Review: Revision 

Title: Application for Change in 
Accounting Method 

Clearance Officer: Garrick Shear (202) 
568-6150, Reom 5571, 1111 
Constitution Avenue, NW., - 
Washington, DC 20224 


OMB Reviewer: Robert Neal (202) 395- 
6880, Office of Management and 
Budget, Room 3208, New Executive 
Office Building, Washington, DC 20503 


Bureau of the Public Debt 


OMB Number: New 

Form Number: PD 5173 and PD 5174 

Type of Review: New 

Title: Tender for Treasury Notes or 
Bonds 

OMB Number: New 

Form Number: PD 5175 and PD 5176-1 

Type of Review: New 

Title: Tender for 13-Week Treasury Bills 

OMB Number: New 

Form Number: PD 5176-2 

Type of Review: New 

Title: Tender for 26-Week Treasury Biil 

OMB Number: New 

Form Number: PD 5176-3 

Type of Review: New 

Title: Tender for 52-Week Treasury Bills 

OMB Number: New 

Form Number: PD 5178 

Type of Review: New 

Title: Transaction Request 

OMB Number: New 

Form Number: PD 5179 

Type of Review: New 

Title: Security Transfer Request 

OMB Number: New 

Form Number: PD 5180 

Type of Review: New 

Title: Reinvestment Request for 
Treasury Bill 

OMB Number: New 

Form Number: PD 5182 

Type of Review: New 

Title: Account Establishment Form 

OMB Number: New 

Form Number: PD 5188 

Type of Review: New 

Title: Power of Attorney for Disposition 
of Securities 


* OMB Number: New 


Form Number: PD 5189 

Type of Review: New 

Title: Resolution for Disposition of 
Securities Maintained in the Treasury 
Direct Bock-Entry Securities System 

OMB Number: New 

Form Number: PD 5191 

Type of Review: New 

Title: Application for Recognition as 
Natural Guardian of Minor 

OMB Number: New 

Form Number: PD 5192 

Type of Review: New 

Title: Report of Non-Receipt, Loss, 
Theft, or Destruction of Fiscal Agency 
Check and Application for Placement 

OMB Number: New 

Form Number: PD 5201 

Type of Review: New 
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Title: Application for Disposition for 
checks of Treasury Direct Securities 
Without Administration of Deceased 
Owner's Estate 

Clearance Officer: Peter Laugesen (202) 
376-4102, Bureau of the Public Debt, 
Room 445, 999 E. Street, NW., 
Washington, DC 20226 

OMB Reviewer: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, Room 3208, New Executive 
Office Building, Washington, DC 
20503 

Joseph F. Maty, 

Departmental Reports Management Office. 

[FR Doc. 85-28819 Filed 12-3-85; 8:45 am] 

BILLING CODE 4810-25-M 


Customs Service 
[T.D. 85-192] 


AGENCY: Customs Service, Treasury. 


action: Decision concerning a domestic 
interested party petition. 


SUMMARY: Customs has completed its 
review of a petition filed by a domestic 
interested party, seeking reclassification 
of an imported vehicle known as a 
“Unimog”. The petitioner contends that 
the vehicle is currently incorrectly 
classified by Customs under a duty-free 
provision of the Tariff Schedules of the 
United States (TSUS) for tractors 
suitable for agricultural use. The 
petitioner believes that it should be 
reclassified under any of three 
provisions of the TSUS, all of which 
carry varying rates of duty. Following 
review of the petition and the response 
to a solicitation of public comments, 
Customs has concluded that one of the 
alternative provisions urged by the 
petitioner is correct and that future 
importations of the “Unimog” should be 
classified under the tariff provision for 
other tractors. 

DATES: This decision will be effective 
with respect to merchandise entered, or 
withdrawn from warehouse, for 
consumption after 30 days from the date 
of publication of this notice in the 
Customs Bulletin. 

FOR FURTHER INFORMATION CONTACT: 
John L. Valentine, Classification and 
Value Division, U.S. Customs Service, 
1391 Constitution Avenue, NW., 
Washington, DC 20229 (202-566-8181). 
SUPPLEMENTARY INFORMATION: 
Background 


On September 24, 1984, a notice was 


published in the Federal Register (49 FR 
37506), stating that a petition had been 
filed on behalf of an American 
manufacturer of rotary snow blowers 
and snow removal equipment under 
section 516, Tariff Act of 1930, as 
amended (19 U.S.C. 1516), requesting the 
tariff reclassification of two models of 
imported vehicles known as “Unimogs” 
which are manufactured in West 
Germany by Daimler-Benz AG and are 
imported by Mercedes-Benz of North 
America. 


The vehicles are the “Unimog” models 
U900 and U1200, formerly known as 
models U406 and U424, respectively. 
Each vehicle is essentially a chassis 
with a cab which is designed primarily 
for pushing or pulling or operating 
implements by means of power take- 
offs. The essential differences between 
the two vehicles relate to the size of 
each model. The U1200 weighs 
approximately 9,920 pounds and the 
U900 weighs approximately 7,715 
pounds. The U1200 may include a 
different transmission than the U900. 
The 4-wheel drive function in each 
vehicle may be activated while the 
“Unimog” is in motion and, owing to a 
short wheel base, each has a short 
turning radius. The vehicles have 
differential locks on both axles and fully 
synchronized 8 or 20 speed 
transmissions which permit operation at 
speeds between 4 feet per minute 
(crawler speed) and 46 miles per hour. 
The hydraulic system operates at 
approximately 2,500 pounds per square 
inch, the pressure at which most 
agricultural power implements are 
designed to operate. Each vehicle has 
three attachment points for accessory 
implements such as sprayers, plows, 
disc harrows, etc. These attachment 
points are called power take-offs 
(PTO's) and they are located at the 
front, center, and rear of the “Unimog.” 


Since 1964, the described vehicles 
have been classified under an 
established and uniform practice as 
tractors suitable for agricultural use, 
currently item 692.34, Tariff Schedules of 
the United States (TSUS) (19 U.S.C. 
1202), a duty-free provision. This 
classification, which was contained in 
Customs ruling letter CD 434.1 A (April 
15, 1964), was based upon advertising 
literature for the “Unimog” and upon a 
statement that 10 of 50 of the vehicles 
were “actually used” for agricultural 
purposes. 

As explained in the notice of 
September 24, 1984, the petitioner's 
argument for reclassification is based 
primarily on a comparison of the 
“Unimog” with an agricultural tractor. 


The petitioner's contentions are that 
“Unimogs” are not used for agricultural 
purposes in any significant numbers, 
need licenses for highway use in 
California whereas agricultural tractors 
do not, can attain much higher speeds _ 
than agricultural tractors, and are 
capable of many sophisticated uses 
compared to the “simple push-pull” 
functions of an agricultural tractor. 

The petitioner also argues that 
“Unimogs” should be classified like 
other 4-wheel drive trucks and believes 
the current classification is failing to 
provide the protection to domestic 
manufacturers usually provided by tariff 
laws. 

As alternatives to classification under 
item 692.02, TSUS, the provision for 
“automobile trucks valued at $1,000 or 
more”, currently dutiable at 25 percent 
ad valorem under item 945.69, TSUS, the 
petitioner also believes the “Unimog” 
could properly be reclassified under 
item 692.35, TSUS, as an “other tractor”, 
dutiable at 3 percent ad valorem, or 
under item 678:50, TSUS, as “a machine 
not specifically provided for”, dutiable 
at 4 percent ad valorem. Either 
alternative, in the petitioner's opinion, 
would more accurately reflect the 
“Unimog's” sophistication and its 
infrequent use for agricultural purposes, 
characteristics not taken into account in 
the current classification. 


Analysis of Comment and Discussion of 
Issues 


Only one comment was received in 
response to the September 24, 1984, 
notice. 


Standing Under 19 U.S.C. 1516 


One point raised by the commenter is 
whether the petitioner has legal standing 
to petition for reclassification under 


- section 516, Tariff Act of 1930, as 


amended (19 U.S.C. 1516). Section 516 
requires that in order to be considered a 
domestic interested party under the 
statute, one must be “a manufacturer, 
producer, or wholesaler in the United 
States;. . . of goods of the same class or 
kind as the designated imported 
merchandise.” The commenter alleges 
that the petitioner in this case 
manufactures a product different in 
class or kind from the “Unimog.” 
Clarification was provided by the 
petitioner with regard to its product 
which is manufactured or produced in 
the U.S. The petitioner is a domestic 
producer of a unit called a “Double- 
Ender.” The Double-Ender” is 
essentially a tractor base designed to 
operate several different attachments. 
These attachments consist of rotary 
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snow removal heads, snow blades, 
brooms, and sand-snow buckets. The 
“Double-Ender” is a single engine power 
unit of articulated design with planetary 
axles. It is capable of speeds up to 35 
miles per hour. 

Although the petitioner does not sell 
the tractor base for the “Double-Ender” 
without attachments, the petitioner is, in 
fact, a producer of a vehicle which is 
similar to the imported “Unimog.” It is 
capable of pushing or pulling or 
operating different types of attachments. 
Although it is not as versatile as the 
“Unimog,” for purposes of § 516 the 
tractor base produced by the petitioner 
is of the same class or kind as the 
imported “Unimog.” Star-Kist Foods, 


Inc. v. United States, 45 CCPA:16, C.A.D. 
666 (1957) reversing 37 Cust. Ct.'171, C.D. 


1819 (1956). As noted by the court in 
Star-Kist, surpra, the term “same class 
or kind” is not meant to be equated with 
the requirement that the articles in issue 
be classifiable under the same tariff 
provision. What is important is,the fact 
that an imported article, in its condition 
as imported, is competitive with a 
domestic producer's article. It is our 
conclusion that the requirements of 
section 516 are satisfied with regard to 
the standing of the petitioner. 


Agricultural Use 


The commenter argues against 
reclassification by stating that the 
design and characteristics of the 
“Unimog” include the following features 
that make it clearly suitable for 
agricultural use: 4-wheel drive; 
differential lock on each axle; crawler 
speeds; ASAE standard front, rear, and 
center power take-offs; ASAE hydraulic 
pressure system; 3-point hitch option; 
wheel track that is equivalent to 
standard furrow distances; short turning 
radius; economical small diesel engine; 
and other features relevant to a vehicle 
that is a tractor rather than a truck. 

All of these features, no doubt, make a 
tractor capable of use in agriculture. To 
this point, the commenter has provided 
statements by users that the “Unimog” 
is used as an agricultural tractor. 
However, actual use is not conclusive. 

- Although the test is not one of chief use, 
there must be at least substantial use. 
Pettibone Westrac v. United States, 70 
Cust. Ct. 100, C.D. 4414 (1973). - 
Substantial use has been described not 
as a term resurrecting ‘chief use,” but as 
the antithesis of “casual, incidental, 
exceptional, or possible” use. F. W. 
Myers & Company, Inc. v. United States, 
59 Cust. Ct. 445, C.D. 3182 (1967). 

In this case, the actual, practical, and 
commercial fitness must indicate that a 
viable market exists for such a vehicle 
as an agricultural tractor. From the 


evidence submitted by the commenter, 
which only addresses importations from 
1969 to 1974, approximately 13 percent 
of the “Unimogs” imported under item 
692.34, TSUS, were said to be sold to 
persons in agriculture (but not 
verified as to the use of the “Unimog” in 
agriculture), with the remainder sold to 
such diverse users of industrial tractors 
as mining companies, state and local 
governments, ski resorts, telephone 
companies, tree companies, chemical 
companies, utility companies, various 
individuals, ranchers, the Coast Guard, 
stock farms, and others. In 1964, the 
statement was accepted by Customs 
that 10 of the 50 “Unimogs” imported 
into the U.S. were sold to persons 
engaged in agriculture. Assuming that 
such uses were in agricultural pursuits, 
the facts indicate that the incidence of 
use in agriculture declined from 20 
percent to 13 percent by 1974. Although 
the information was requested, no 
evidence was available concerning the 
relevant commercial market for the 
“Unimog” since 1974. 

The history of development of the 
“Unimog” points to a specific need in 
Europe for a small tractor that could 
provide multiple service: as an 
agricultural tractor, as a truck tractor, as 
a power source for industrial equipment, 
or any other conceivable use involving a 
motor vehicle or machinery. In fact, a 
farmer could use the “Unimog” as a 
tractor, a truck, or construction 
equipment. 

However, the European market is not 
necessarily determinative of the U.S. 
market for purposes of determining 
whether a “Unimog” is “suitable for” 
agricultural use within the meaning of 
the tariff schedules. The test is stated in 
the conjunctive: actually, practically, 
and commercially fit for such use. As 
indicated by the court in Pettibone 
Westrac, supra, actual use may not be 
sufficient. More importantly, the use 
must be a substantial use. Substantial 
use is the necessary measure by which 
one can demonstrate that a tractor is 
practically and commercially fit for the 
named purpose. For that reason, the 
court in Pettibone Westrac held that the 
D8 and the D9, although actually used 
for certain types of agricultural 
operations, were not “suitable for” 
agricultural use within the meaning of 
item 692.34, TSUS. 

The commenter also notes that the 
“Unimog” has satisfied the “Nebraska 
tractor test.” However, this test is not 
conclusive evidence that the tractor is 
“suitable for” agriculture within the 
meaning of the tariff schedules, but, 
rather that it meets certain performance 
standards. The test should be placed in 
perspective. That is, satisfactory 


compliance with the test standards 
establishes the fact that a tractor may 
be sold in Nebraska as an agricultural 
tractor, but that fact does not establish 
that it will be or actually is a 
commercially viable agricultural tractor. 


Reclassification as an Automobile Truck 
In response to the petitioner's urging 
that the “Unimog” be reclassified as an 
automobile truck in item 692.92, TSUS, 
the commenter states that tariff terms 
are to be defined by their common 
meaning, which is presumed to be the 
same as the commercial meaning, unless 
there is a contrary legislative intent or a 


. different commercial designation. The 


common meaning of the term “truck” 
has been defined in various judicial . 
opinions: Coles Cranes, Inc. v. United 
States, 32 Cust. Ct. 108, C.D. 1590 (1954); 
American-La France Fire Engine Co., 
Inc. v. Riordan, 6 Fed. 2d. 964 (1925); and 
United States v. Volkswagen of 
America, 61 CCPA 29, C.A.D. 1113 
(1974). These decisions and the 
lexicographic definitions for the term 
“truck” are in agreement that a truck is 
a vehicle designed and constructed for 
transporting merchandise. 

The design of the “Unimog” is such 
that it lacks the essential physical 
characteristics for transporting goods. 
Although it does have a limited cargo 
capacity, the design of the vehicle is 
such that it is primarily suitable for 
pushing or pulling or transporting and 
operating equipment. The term “tractor” 
is commonly known to be a vehicle 
which is designed to push or pull an 
appliance or load. It is not a vehicle 
designed primarily for transporting of 
articles, although it may be suitable for 
limited use in transporting articles. 


Decision on Petition 


It is our opinion that the “Unimog” is 
not properly classifiable as a tractor 
suitable for agricultural use. More 
significantly, a review of numerous 
earlier files and documentation 
indicates that the classification has 
never been without doubt and that the 
evidence of “suitable for” has been 
insufficiently measured. Based on our 
review of the facts, we conclude that the 
“Unimog” is not actually, practically, 
and commercially fit use within the 
meaning of item 692.34, TSUS, because 
there is an insufficient showing of a 
substantial use, or even the existence of 
a commercially viable market as an 
agricultural tractor. See Pettibone 
Westrac, supra, and Wah Shang 
Company v. United States, 44 CCPA‘155, 
C.A.D. 654 (1957), at page 159. The fact 
that the “Unimog” may be capable of 
such use or that it is actually so used is 
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not conclusive evidence that it is 
suitable for such use within the meaning 
of the tariff schedules. 

For the foregoing reasons, we find that 
the “Unimog” U900 and U1200 are 
properly classifiable under the tariff 
provision for other tractors in item 
692.35, TSUS. The petitioner alleged that 
the “Unimogs” were classifiable as 
trucks in item 692.02, TSUS, or, 
alternatively, as other tractors in item 
692.35, TSUS or as machines not 
specially provided for, in item 678. 50, 
TSUS. Therefore, the petition is denied 
with respect to the claim of 
classification in items 692.02, or 687.50 
TSUS, but is allowed with respect to the 
claim of classification in item 692.35, 
TSUS. 
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Our ruling of April 15, 1964 (CD434.1 
A), and any subsequent letters referring 
to it, are superseded by this decision. 

Because the petition is denied with 
respect to the classification as a truck or 
as machines not specially provided for, 
the petitioner may file a notice of its 
desire to contest this decision, as 
provided for in § 175.23, Customs 
Regulations (19 CFR 175.23), following 
notice of this decision. An importer 
adversely affected by this decision must 
follow the procedures set forth in Part 
174, Customs Regulations (19 CFR Part 
174), in order to protest this decision. 


Authority : 


This notice is published under the 
authority of section 516(b), Tariff Act of 


BEST COPY AVAILABLE 


1930, as amended (19 U.S.C. 1516(b)), 
and § 175.22(a) Customs Regulations (19 
CFR 175.22(a)). 


Drafting Information 

The principal author of this document 
was Larry L. Burton, Regulations Control 
Branch, Office of Regulations and 
Rulings, U.S. Customs Service. However, 
personnel from other Customs offices 
participated in its development. 
William von Raab. 
Commissioner of Customs. 

Approved: November 18, 1985. 
David D. Queen, 
Acting Assistant Secretary of the Treasury. 
[FR Doc. 85-28830 Filed 12-385; 8:45 am] 
BILLING CODE 4820-02-M 





Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings 

under the “Government in the Senshi 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


CONTENTS 


Item 
Board of Governors of the Federal 


— Deposit Insurance Corpora- 


pestis Commerce Commission 
Occupational .Safety and Health 


( 
BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM 
TIME AND DATE: 11:00 a.m., Monday, 
December 9, 1985. 
PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, DC 20551. 


STATuS. Closed. 
MATTERS TO BE CONSIDERED: 


1. Implementation of the Board’s Program 
Improvement Project. (This item was 
originally announced for a closed meeting on 
November 20, 1985.) 

2. Federal Reserve Bank and Branch 
director appointments. 

3. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

4. Any items carried forward from a 
previously announced meeting. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: November 29, 1985. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 85-28883 Filed 12-2-85; 8:45 am] 
BILLING CODE 6210-01-M 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 12:28 p.m. on Wednesday, November 
27, 1985, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in closed session, by telephone 
conference call, to approve the 
application of The Citizens Bank, 
Marshall, Arkansas, an insured State 
nonmember bank, for consent to merge, 
under its charter and with the title 
“Searcy County Bank,” with Leslie State 
Bank, Leslie, Arkansas, and for consent 
to establish the sole office of Leslie 
State Bank as a branch of the resultant 
bank. 

In calling the meeting, the Board 
determined, on motion of Chairman L. 
William Seidman, seconded by Director 
Irvine H. Sprague (Appointive), 
concurred in by Director H. Joe Selby 
(Acting Comptroller of the Currency), 
that Corporation business required its 
consideration of the matter on less than 
seven days’ notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matter 
in a meeting open to public observation; 
and that the matter could be considered 
in a closed meeting pursuant to 
subsections (c)(6), (c)(8), and (c)(9)(A)(ii) 
of the “Government in the Sunshine 
Act” (5 U.S.C. 552b(c)(6), (c)(8), and 
(c)(9)(A)(ii)). 

Dated: November 29, 1985. 

Federal Deposit Insurance Corporation. 
Margaret M. Olsen, 


Deputy Executive Secretary. 


[FR Doc. 85-28888 Filed 12-2-85; 8:45 am] 
BILLING CODE 6714-01-M 
: 
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INTERSTATE COMMERCE COMMISSION 
TIME AND DATE: 9:30 a.m. and 2:00 p.m., 
Wednesday, December 11, 1985. 
PLACE: Hearing Room A, Interstate 


Federal Register 
Vol. 50, No. 233 


Wednesday, December 4, 1985 


Commerce Commission, 12th and 
Constitution Avenue, NW., Washington, 
DC 20423. 

STATuS: Open Special Conference. 
MATTERS TO BE DISCUSSED: 

Ex Parte No. 346 (Sub-No. 8)— 


Exemption From Regulation—Boxcar 
Traffic 


F.D. No. 30663— 

Chicago, Central and Pacific Railroad 
Company—Purchase (Portion), Trackage 
Rights, and Securities Exemption 

F.D. No. 30700, et al.— 

Chicago and North Western Transportation 
Company—Construction and 
Operation—In Campbell County, WY 


CONTACT PERSON FOR MORE 
INFORMATION: Alvin H. Brown, Office of 
Public Affairs, Telephone: (202) 275- 
7252. 


James H. Bayne, 
Secretary. 


[FR Doc. 85-28710 Filed 11-27-85; 8:45 am] 
BILLING CODE 7035-01-M 


4 


OCCUPATIONAL SAFETY AND HEALTH 
REVIEW COMMISSION 


TIME AND DATE: 10:00 a.m., Thursday, 
December 12, 1985. 

PLACE: Suite 410, 1825 K Street, NW., 
Washington, DC. 

STATUS: Because of the subject matter, it 
is likely that this meeting will be closed. 
MATTERS TO BE CONSIDERED: Discussion 
of specific cases in the Commission 
adjudicative process. 

CONTACT PERSON FOR MORE 
INFORMATION: Mrs. Mary Ann Miller, 
(202) 634-4015. 


Dated: December 2, 1985. 
Earl R. Ohman, Jr., 
General Counsel. 
[FR Doc. 85-28901 Filed 12-2-85; 1:43 pm] 
BILLING CODE 7600-01-M 





Wednesday 
December 4, 1985 


Part Il 


Department of 
Defense 


Department of the Navy 


48 CFR Parts 5242 and 5252. 

Acquisition Regulations; Policy 

Concerning Navy Requests for Refunds; . 
_ Proposed Rule 








Federal Register / Vol. 50, No. 233 / Wednesday, December 4, 1985 / Proposed Rules 


DEPARTMENT OF DEFENSE © 
Department of the Navy 
48 CFR Parts 5242 and 5252 


Acquisition Regulations; Policy 
Concerning Navy Requests for 
Refunds 

AGENCY: Department of the Navy, DoD. 
ACTION: Proposed rule. 


SUMMARY: The Department of the Navy 


is proposing the addition of Chapter 52, 
Subpart 5242.90, Requests for Refunds, 
and Subpart 5252.2, Refunds, to set forth 
Navy policy on refunds to the 
Government. This proposed rule sets 
forth the Navy's policy with regard to 
requesting refunds from contractors. 
DATE: Comments must be received on or 
before 3 January 1986. 

ADDRESS: Comments may be mailed to: 
Office of the Assistant Secretary of the 
Navy (Shipbuilding & Logistics), 
Contract and Business Management 
(CBM-0212), Attn: Steve Slavsky, 
Washington, DC 20360. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Steve Slavsky, Office of the 
Assistant Secretary of the Navy 
(Shipbuilding & Logistics), Contract and 
Business Management (CBM-0212), 
Washington, DC 20360; Telephone (202) 
692-3553/8/9. 

SUPPLEMENTARY INFORMATION: . 


A. Background 


The DAR Council approved Deviation 
85-952, for Navy use, on 22 November 
1985. This Navy policy on refunds is 
consistent with Secretary of Defense 
Weinberger's letter of 1 November 1985 
entitled “Refund Guidance for Spare 
Parts and Support Equipment.” This 
policy requires the services to pursue 
refunds in a responsible and business 
like manner. The Navy guidance and 
clause at Subparts 5242.90 5252.2 allows 
the Navy to seek refunds on a 
negotiated price adjustment whenever 
the Navy determines a price paid for 
spare parts or support equipment is 
unreasonable. 


B. Regulatory Flexibility Act 


This proposed rule provides a 
procedure to allow the Navy to request 
refunds whenever the contract price of 
any spare or repair parts, component or 
assembly substantially exceeds the 
item's intrinsic value. It is not expected 
to have significant economic impact on 
a substantial number of small entities 
because small entities should be 
charging prices based on the intrinsic 
value of items and can utilize applicable 
provisions of the contract in the event of 


disagreement with the Contracting 
Officer. 


C. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply because this proposed rule 
does not impose an additional reporting 
requirement on the public. 

It is proposed to amend Title 48 of the 
Code of Federal Regulations by 
establishing Chapter 52 and Parts 5242 
and 5252 as set forth below. 


CHARTER 52—DEPARTMENT OF THE 
NAVY ACQUISITION REGULATIONS 


PART 5242—Contract Administration 


Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD 
Directive 5000.35. 


Subpart 5242.90—Refunds 
Requirements (Spares) 


5242.9000 Requests for refunds. 

(a) Policy. It is Navy policy to request 
a refund whenever the contract price of 
any spare or repair part, component or 
assembly substantially exceeds the 
item's intrinsic value after considering 
the impact of specified delivery terms 
and quantity. The intrinsic value of an 
item is the price an individual would 
expect to pay based upon the cost to 
manufacture, using standard labor costs, 
material costs, shop cost and reasonable 
markup overhead and profit. The 
following circumstances are examples 
which may establish a basis for a refund 
request or pricing adjustment: 

(1) A technical or engineering 
analysis, such as that done by PRICE 
FIGHTER, results in a determination 
that the intrinsic value is significantly 
lower than the historical pricing 
structure. 

(2) The price paid for an item bought 
competitively in similar quantity is 
significantly less than the former sole 
source price. 

(3) Prices paid to the manufacturer of 
an item indicate the amount previously 
charged by the prime contractor for the 
item exceeded the fair and reasonable 
cost of the prime contractor's efforts in 
providing the item. 

(4) Postaward price reviews which 
indicate increase in recent contract 
price that is not fair and reasonable. 

(5) Postaward audit reports which 
identify overcharges. 

(b) Solicitation Provisions. In order to 
establish uniform policy and procedures 
on requesting refunds and ensuring fair 
and reasonable prices for spare and 
repair parts, components, and 
assemblies, the contracting officer shall 
insert the clause at 5252.242-9000 in all 
solicitations, contracts (as defined in 
FAR 2.101) and Basic Ordering 
Agreements, for spare and repair parts, 
components or assemblies including all 
solicitations and contracts which 
include provision for spare or repair * 


BEST COPY AVAILABLE 
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parts, components or assembifes. 
Establishment of economic thresholds 
for refund requests is delegated to the 
Heads of Contracting Activities (HCAs). 


PART 5252—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 

Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD 
Directive 5000.35. 


Subpart 5252.2—Texts of Provisions 
and Ciauses 
5242.242-9000 Refunds. 


As prescribed in 5242.9000 insert the 
following clause in solicitations and 
contracts: 

Refunds (Spares) (Oct 85) 
(a) In the event that Government notifies 


_ the contractor that a price charged hy the 


contractor is not fair and reasonable, the 
contractor agrees to the following: 

(1) Upon the Navy's return of any new or 
unused items purchased under a contract or 
order for which the government did not 
obtain a certificate of cost and pricing data, 
the contractor shall refund in full the price 
paid by the Navy, including transportation 
delivery charges, except the return shipment 

~of the items shall be the responsibility of the 
Navy. 

(2) For items purchased on a negotiated, 
multiple line item basis, where a certificate of 
cost and pricing data was obtained, the 
contractor shall enter into good faith 
negotiations to make price adjustments for 
individual items. 

(3) If return of the unreasonably priced item 
is impractical, the contractor shall enter into 
good faith negotiations for the downward 
repricing of the item. All information 
available to the Navy, whether or not 
available at the time the original contract 
price was negotiated and any additional 
information, including cost data, supplied by 
the Contractor, shall be considered in 
determining the amount of any refund. 
Refunds under an open contract shall be 
made by a contract modification. Refunds 
under closed contracts shall be made by 
means of a check payable to office 
designated for contract administration. 

(4) The government agrees to notify the 
contractor of all refund requests as soon as 
practicable; however, the government may 
request a refund regardless of when the over- 
pricing occurred. 

(b) Disagreements between the contracting 
officer and the contractor which arise 
resulting from determinations or negotiations 
under these provisions shall be resolved in 
accordance with applicable provisions of the 
contract. 


Dated: November 27, 1985. 
William F. Roos, Jr., 
Lt, JAGC, U.S. Naval Reserve, Federal 
Register Liaison Officer. 
[FR Doc. 85-28780 Filed 12-3-85; 8:45 am] 
BILLING CODE 3610-AE-M 
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DEPARTMENT OF LABOR 


Employment Standards Administration 
Wage and Hour Division 
Office of the Secretary 

29 CFR Part 1 


Procedures for Predetermination of 
Wage Rates 


AGENCY: Employment Standards 
Administration, Wage and Hour 
Division, Labor. 


ACTION: Final rule. 


suMMARY: This document provides 
revised final Regulations, 29 CFR Part 1, 
which set forth the procedures for the 
predetermination of prevailing wage 
rates under the Davis-Bacon and 
Related Acts. These final regulations 
shift the publication of Davis-Bacon 
general wage determinations from the 
Federal Register to a GPO subscription 
item: General Wage Determinations 
Issued Under The Davis-Bacon And 
Related Acts. This change is in response 
to escalating charges to print material in 
the Federal Register, and the need for 
easier public/government access to 
general wage determinations 
information. Weekly Federal Register 
notice of new wage determinations and 
those being modified or superseded will 
continue. 


EFFECTIVE DATE: January 3, 1986. See 
Supplementary Information below for 
dates of applicability. 


FOR FURTHER INFORMATION CONTACT: 
Susan R. Meisinger, Deputy Under 
Secretary for Employment Standards 
Administration, U.S. Department of 
Labor, Room S-2321, 200 Constitution 
Avenue, NW., Washington, D.C. 20210, 
Telephone: 202-523-6191. 


SUPPLEMENTARY INFORMATION: The 
Wage and Hour Division of the 
Employment Standards Administration 
issues general wage determinations 
under the Davis-Bacon Act for 
geographic areas with a significant 
amount of Federal or Federally-assisted 
construction. Because of its wide 
circulation and initial low cost, the 
Federal Register has served as the 
publication medium for communicating 
such information since 1971. 

In recent years, escalating charges to 
print material in the Federal Register 
have resulted in the use of alternative 
formats for the purpose of lowering 
printing costs. For example, the format 
was changed to double the amount of 
data provided on each page. However, 
these changes have led to serious user 
problems in locating, interpreting, filing, 


and duplicating published Davis-Bacon 
general wage determinations. 

To remedy this situation, beginning 
January 3, 1986, Davis-Bacon general 
wage determinations will be published 
in a new special purpose document, 
General Wage Determinations Issued 
Under The Davis-Bacon And Related 
Acts. At the same time, publication of 
these wage determinations in the 
Federal Register will cease. However, 
weekly Federal Register notice of new 
general wage determinations, and those 
being modified or superseded will 
continue. = 

General Wage Determinations Issued 
Under The Davis-Bacon And Related 
Acts will be offered on a subscription 
basis through the Government Printing 
Office. On or about January 3, 1986, the 
first annual edition of the new 
publication will be issued. It will contain 
all Davis-Bacon general wage _ 
determinations currently in effect 
nationwide. Thereafter, weekly updates 
will be issued to subscribers via first 
class mail. 

The new publication offers significant 
improvements over the current format 
used in the Federal Register. New 
features include expanded space 
between text areas, larger print, an 
easy-to-use index, and heavier paper. 
Also, pages will be in loose-leaf form, 
thereby facilitating the continuous 
maintenance of up-to-date information. 

The publication will be divided 
geographically into three volumes: East, 
Central, and West. Subscriptions may 
be ordered from the Superintendent of 
Documents after October 15, 1985. 
Inquiries (after October 15) regarding 
availability and price ($277 per volume) 
may be directed to the Superintendent 
of Documents Order Desk at 202-783- 
3238. Note that regardless of when an 
order is placed, new subscribers will 
receive the current year’s annual edition 
and all weekly updates for that year. For 
those not wishing to subscribe, the 
publication will be available at all 80 
Regional Government Depository 
Libraries and many of the other 1,400 
Government Depository Libraries across 
the nation. 

A detailed description of the changed 
publication procedures will be published 
in the Federal Register from December 6, 
1985 through December 27, 1985. 
Thereafter, brief weekly notices will 
describe how published general wage 
determinations may be obtained under 
the new procedures. 


Classification 
This rule is not classified as a “major 
rule” under Executive Order 12291 on 


Federal Regulations because it is not 
likely to result in: (1) An annual effect 


on the economy of $100 million or more; 
(2) a major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises in domestic or export 
markets. Accordingly, no regulatory 
impact analysis is required. 

Since, under the new publication 
process, notice of new, modified, and 
superseded wage determinations will 


ontinue in the Federal Register, it is 


found that this Regulation change is 
procedural. Therefore, notice and 
comment is unnecessary. This finding is 
made pursuant to 5 U.S.C. 553(b)(A). 

Because no notice of proposed 
rulemaking is required under 5 U.S.C. 
553(b), the requirements of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.) pertaining to regulatory 
flexibility analysis do not apply to this 
action. See 5 U.S.C. 601(2). 

Because this rule does not require the 
collection or retention of information, it 
is not subject to section 3504(h) of the 
Paperwork Reduction Act, 44 U.S.C. 
3504(h). 


List of Subjects in 29 CFR Part 1 


Administrative practice and 
procedure, Government contracts, 
Labor, Minimum wages, Wages. 

Accordingly, 29 CFR Part 1 is 
amended as set forth below. 

Signed at Washington, D.C. on this 29th 
day of November 1985. 

Susan R. Meisinger, 
Deputy Under Secretary for Employment 
Standards. 


Herbert J. Cohen, 
Deputy Administrator, Wage and Hour 
Division. 


PART 1—PROCEDURES FOR 
PREDETERMINATION OF WAGE 
RATES 


29 CFR Part 1 is amended as follows: 

1. The authority citation for Part 1 
continues to read as follows: 

Authority: 5 U.S.C. 301; RS.161, 64 Stat. 
1267; Reorganization Plan No. 14 of 1950, 5 
U.S.C. Appendix; 29 U.S.C. 259; 40 U.S.C. 
276a—276a-7; 40 U.S.C. 276c; and the laws 
listed in Appendix A of this Part. 


2. The Table of Contents to Part 1 is 
amended by adding an entry for 
Appendix C, following Appendix B. 

3. In § 1.1, paragraph (c) is revised to 
read as follows: 
$1.1 Purpose and scope. 


* * * 
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(c) Procedures set forth in this part are 
applicable, unless otherwise indicated, 


both to general wage determinations for . 


contracts in specified localities, and to 
project wage determinations for use on 
contract work to be performed on.a 
specific project 
* * * * * 

4. In section 1.5, paragraph (b) is 
revised to read as follows: 


§ 1.5 Procedure for requesting wage 
determinations. 


*. * * * * 


(b) Whenever the wage patterns in a 
particular area for a particular type of 
construction are well settled and 
whenever it may be reasonably 
anticipated that there will be a large 
volume of procurement in that area for 
such a type of construction, the 
Administrator, upon the request of a 
Federal agency or in his/her discretion, 
may furnish notice of a general wage 
determination in the Federal Register 
when, after consideration of the facts 
and circumstances involved, the 
Administrator finds that the applicable 
statutory standards and those of this 
part will be met. If there is a general 
wage determination applicable to the 
project, the agency may use it without 
notifying the Department of Labor, 
provided, that questions concerning its 
use shall be referred to the Department 
of Labor in accordance with § 1.6(b). 
General wage determinations are 
published in the Government Printing 
Office (GPO) document entitled 
“General Wage Determinations Issued 
Under The Davis-Bacon And Related 
Acts”. (See Appendix C for publication 
details and information on how to 
obtain general wage determinations.) 

5. In section 1.6, paragraph (a)(2) is 
revised to read as follows: 


§ 1.6 Use and effectiveness of wage 
determinations. 


(a) & & & 

(2) General wage determinations 
issued pursuant to § 1.5(b), notice of 
which is published in the Federal 
Register, shall contain no expiration 
date. 

(6) In section 1.6, paragraph (c)(3) is 
revised to read as follows: 


§1.6 Use and effectiveness of wage 
determinations. 


* * * * * 
= &: @ 


(c) 

(3) All actions modifying a general 
wage determination shall be effective 
with respect to any project to which the 
determination applies, if notice of such 
actions is published before contract 
award (or the start of construction 


where there is no contract award), 
except as follows: 

(i) In the case of contracts entered 
into pursuant to competitive bidding 
procedures, a modification, notice of 
which is published less than 10 days 
before the opening of bids, shall be 
effective unles the agency finds that 
there is not a reasonable time still 
available before bid opening to notify © 
bidders of the modification and a report 
of the finding is inserted in the contract 
file. A copy of such report shall be made 
available to the Administrator upon 
request. No such report shall be required 
if notice of the modification is published 
after bid opening. 

(ii) In the case of projects assisted 
under the National Housing Act, a 
modification shall be effective if notice 
of such modification is published prior 
to the beginning of construction or the 
date the mortgage is initially endorsed, 
whichever occurs first. 

(iii) In the case of projects to receive 
housing assistance payments under 
section 8 of the U.S. Housing Act of 
1937, a modification shall be effective if 
notice of such modification is published 
prior to the beginning of construction or 
the date the agreement to enter into a 
housing assistance payments contract is 
signed, whichever occurs first. 

(iv) If under paragraph (c)(3)(i) of this 
section the contract has not been 
awarded within 90 days after bid 
opening, or if under paragraph (c)(3) (ii) 
or (iii) of this section construction has 
not begun within 90 days after initial 
endorsement or the signing of the 
agreement to enter into a housing 
assistance payments contract, any 
modification, notice of which is 
published in the Federal Register prior 
to. award of the contract or the 
beginning of construction, as 
appropriate, shall be effective with 
respect to that contract unless the head 
of the agency or his or her designee 
requests and obtains an extension of the 
90-day period from the Administrator. 
Such request shall be supported by a 
written finding, which shall include a 
brief statement of the factual support, 
that the extension is necessary and 
proper in the public interest to prevent 
injustice or undue hardship or to avoid 
serious impairment in the conduct of 
Government business. The 
Administrator will either grant or deny 
the request for an extension after 
consideration of all the circumstances. 

(v) A modification to a general wage 
determination is “published” within the 
meaning of this section on the date of 
publication of notice of such 
modification in the Federal Register, or 
on the date the agency receives actual 
written notice of the modification from 
the Department of Labor, whichever 
occurs first. 


(vi) A supersedeas wage 
determination or a modification to an 
applicable general wage determination, 
notice of which is published after 
contract award (or after the beginning of 
construction where there is no contract 
award) shall not be effective. 

7. Anew Appendix C is added.- 
following Appendix B, to read as 
follows: 


Appendix C to Part 1 


General Wage Determinations Issued 
Under The Davis-Bacon And Related Acts is 
published weekly by the Government Printing 
Office (GPO). This publication is available 
for examination at all 80 Regional 
Government Depository Libraries and many 
other of the 1,400 Government Depository 
Libraries across the country. Subscriptions 
may be obtained by contacting: 
Superintendent of Documents, U.S. 
Government Printing Office, Washington, 
D.C. 20402, (202) 783-3238. 


The publication is divided into three 
volumes—East, Central, and West— 
which may be ordered separately. The 
States covered by each volume are as 
follows: (Regional breakdowns of States 
are provided in Appendix B.) 


Volume I—East 


North Carolina 
Pennsylvania 
Rhode Island 
South Carolina 
Tennessee 
Vermont 
Virginia 

West Virginia 
District of Col. 
Canal Zone 
Puerto Rico 
Virgin Islands 


Alabama 
Connecticut 
Delaware 
Florida 
Georgia 
Kentucky 
Maine 
Maryland 
Massachusetts 
Mississippi 
New Hampshire 
New Jersey 
New York « 


Volume II—Central 


Missouri 
Nebraska 
New Mexico 
Ohio 
Oklahoma 
Texas 
Wisconsin 


Arkansas 
Illinois 
Indiana 
Iowa 
Kansas 
Louisiana 
Michigan 
Minnesota 


Volume I1]—West 
Alaska Nevada 
Arizona North Dakota 
California Oregon 
Colorado South Dakota 
Hawaii Utah 
Idaho Washington 
Montana Wyoming 


On or about January 1 of each year, an 
annual edition will be issued that includes all 
current general wage determinations for the 
States covered by each volume. Throughout 
the remainder of the year, regular weekly 
updates will be distributed providing any 
modifications or supersedeas wage 
determinations issued. Each volume’s annual 
and weekly editions will be provided in 
loose-leaf format. 
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